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March 4, 1985

The Honorable Paul A. Magnuson
United States District Court
for the District of Minnesota .
Federal Courts Building
316 N. Robert Street S
St. Paul, Minnesota 55101 : -

Re: Reilly Tar & Chemical Corporation -v.
United States of America, et al.

—

Dear Judge Magnuson:
Enclosed please find two copies of the following}

(1) Complaint for Declaratory Judgment and Injunctlve
Relief.*/

(2) Notice of Motion and Motion for Temporary
Restraining Order, Order to Show Cause, and
Preliminary Injunctlon,

(3) Memorandum'in Support of Motion for Temporary
Restraining Order, Order to Show Cause, and
" Preliminary Injunction; and -

(4) A form of an Order to Show Cause and Temporary
- Restraining Order.

*/ Another copy of the Complalnt, with the signed verification
.attached, is being sent to us by Federal Express. We will
file it and provide you with a copy later today.



. 7
- DORSEY & WHITNEY
The Honorable Paul A. Magnuson
March 4, 1985
Page Two

As wxll qulckly become evident upon your review of the above
enclosures, this matter is directly related to and is a companion
case to United States of America, et al. v. Reilly Tar & Chemical
Corporation, ‘et al., Civil File No. 4-80-469, which is currently
pending before you. 1In the event that the instant case is not
automatically assigned to you by the Clerk's Office, we have,

at the direction of your Chambers, prepared a draft Case
Rea551gnment Order which we will present as soon as possible .
this morning to the Judge to whom the matter is assigned and

_to yourself to effectuate a reassignment to you.

The Complaint enclosed herein has been filed with the
Clerk's Office, and service of a Summons and the Complaint is
being effectuated today on the named defendants. Per the
instructions of.your Chambers, copies of the above-mentioned
enclosures are being served on the United States Attorney, on-
counsel who are representing the United States in the main Reill
case, and on counsel who are representing the State of Minnesota
and the Minnesota Pollution Control Agency in the main’ Relllz
case, as soon as pOSSlble this morning.

We are informed by your Chambers that you have set
a hearing in this matter for 2:00 p.m., Tuesday, March 5, 1985.
Please let us know if you require anything further in advance
of that hearing. Although Reilly will be prepared at the time
of the hearing to provide security under Fed. R. Civ. P. 65(c)
if the Court should require same, please note that, as explained

in the enclosed Memorandum, none should be required in this
~ instance.

Respectfully yours,
'Aﬁ/éMk4(°(4¢éﬂwé~Jal>
Michael J. Wahoske -

Enclosures

cc: United States Attorney for the District of Minnesota
David Hird, Esqg. ) ' :
Stephen Shakman, Esq.
Honorable Crane Winton (w/enclosures)
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March 4, 1985

Attorney General of the United States CERTIFIED MAIL
- Department of Justice
Constitution Avenue and
Tenth Street, N.W.
Washington, D.C. 20530

United States Environmental Protection
Agency and Lee M. Thomas,
Administrator, USEPA, and Jock McGraw,
Acting Assistant Administrator, Office
of Solid Waste and Emergency Response

401 M Street S.W.

Washington, D.C. 20460

"Mr. Valdas V. Adamkus
230 South Dearborn Street
Chicago, Illinois 60604

Re:  Reilly Tar & Chemical Corporation v.
United States of America, et al.

Gentlemen:

Enclosed and hereby served upon you pursuant to the
terms of Federal Rule of Civil Procedure 4(d)(4) and (5), please
find the following:

(1) Summons; and

(2) Complaint for Declaratory Judgment and Injunctive
) Relief. . '
Please be advised that a copy of the Summons and Complaint is
being delivered to the United States Attorney for the District
of Minnesota, pursuant to Fed. R. Civ. P. 4(d)(4). Please be
further advised that motion papers for a temporary restraining
order, order to show cause, and preliminary injunction are being
served on the above-mentioned United States Attorney and on David
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Hird, Esq., attorney of record for the United States in United
States of America, et al. v. Reilly Tar & Chemical Corporation,
et al., United States District Court for the District of
Minnesota, Civil File No. 4-80-469. A hearing on that motion
has been set for 2:00 p.m., Tuesday, March 5, 1985 before the
Honorable Paul A. Magnuson in Courtroom No. 3, Federal Courts
Building, St. Paul, Minnesota.

Very truly yours,

A ety S Cidmhe

Michael J. Wahoske

Enclosures
MJW:ss

cc: . United States Attorney for the District of Minnesota
David Hird, Esq.\” - .
Robert Leininger, Esg. o ' Tt
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United States Attorney

for the District of Minnesota
110 South Fourth Street
‘Minneapolis, Minnesota 55401

v David Hird, Esq.

Room 1260

Environmental Enforcement Section
Land & Natural Resources Division
U.S. Department of Justice

Washington, D.C.

Stephen Shakman, :
Mirinesota Pollution Control Agency-

20530

1935 West County Road B2

Roseville, Minnesota

Re:

Gentlemen:

55113

1985

Reilly Tar & Chemlcal Corporation v.

United States of America, et al.

NS

?

. 201 DAVIDSON BUILDING
1 8 THIRD STREET NORTH
“VEAT FAL_S, MONTANA 59401
’309)727 3ea

SUITE 673 NORTH
1800 M STREET N.W.
WASHINGTON, D. €. 200368
(202) 985-1050

30 RUE LA BOENE
75008 PARIS, FRANCE
o1t 331 Se2 32 30

Enclosed and served upon you please find copies of

the following:
(1)

(2)

(3)

Restraining Order,
Preliminary Injunction;

Complalnt for Declaratory Judgment and Injunctzve
Relief. */ )

Notice of Motion and Motion for Temporary .
Restraining Order, Order to Show Cause, and
Preliminary Injunction;

Memorandum in Support of Motion for Temporary
Order to Show Cause, and
and :

*/ Another copy of the Complaint, with the 51gned verification

attached,

is being sent to us by Federal Express. We will
file it and provide you with a copy later today.
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(4) A form of an Order to Show Cause and Temporary
Restraining Order.

As stated in_the above Notice of Motion, Judge Magnuson has set

a hearing on this matter for 2:00 p.m., Tuesday, March 5, 1985,
at his courtroom in St. Paul.

Very truly yours,
/ﬂﬁ:42u134’ Cbhiark,
- Michael J. Wahoske j¢r

Enclosures

cc: Robert Leininger, Esg. (w/enclosures)
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UNITED STATES DISTRICT COUR’
DISTRICT OF MINNESOTA
FOURTH DIVISION

REILLY TAR & CNEMICAL CORPORATION,
‘Plaintiff,
v. _
UNITED STATES OF AMERICA:;: UNITED
STATES ENVIRONMENTAL PROTECTION
AGENCY; LEE M. THOMAS, Administrator,

United States Environmental Protection
Agency; JOCK McGRAW, Acting Assistant

Administrator, Office of Solid Waste and , COMPLAINT FOR
Emergency Response of the Environmental DECLARATORY JUDGMENT
Protection Agency; VALDAS V. ADAMKUS, © AND INJUNCTIVE RELIEF

Regional Administrator of Region 5
of the Environmental Protection
Agency; and

DUANE A. DAHLBERG, Chairperson of the
Minnesota Pollution Control Board;
THOMAS J. KALITOWSKI, Director of the
Minnesota Pollution Central Agency:;
DALE WIKRE, Director of Division
of Solid and Hazardous Waste,
Minnesota Pollution Control Agency,
and HUBERT H. HUMPHREY, III, Attorney
- General of the State of Minnesota,

Defendants.

Plaintiff Reilly Tar & Chémical Corporation ("Reilly"),
for its Complaint against defendénts, states and alleges as
follows:

INTRODUCTION AND
NATURE OF THE ACTION

l. This is a civil action seeking to enjoin the
defendants from assessing daily penalties under the enforcement
provisions of either the Comprehensive Environmental Response, -

Compensation} and Liability Act of 1980 (CERCLA), 42 U.S.C.



§ 9606(b) or the Environmental Response and Liability Act (MERLA), -
Minn. Stat. § 115B.18, aﬁd from applying the.punitive'treblé
damages pfovisipns of CERCLA, U.S.C. § 9607(c)(3), on the grounds
that, under.the circumstances of this case as ghall be set forth
below, the.qpplicétion of those statutory provisions violates

the due.process guarantees of the Fifth and Fourteentﬁ Amendments

to the Constitution of the United States.

JURISDICTION

2. This Court has jurisdiction over the subject matter

‘of this action pursuant to 28 U.S.C. § 1331.

VENUE

3. Venue properly lies with this Court pursuant to

THE PARTIES

. 4. Plaintiff'Reilly Tar & Chemicai Corporation (Reilly)
is incorporatéd under the laws of the State of Indiana and is
headquartered at 1510 Market Square Center, 151 North Deiaﬁére
Street, Indianapolis, Indiana. .

5. Defendant§ are the United States of Americé, the -
United States;Environmental Protection Agency (EPA), Lee M.
Thomas; Jock McGraw, Valdas V. Adamkus, Cynthia Jepsen, Thomas J.
Kalitowski, and Dale Wikre.

6. befendanﬁ EPA is an agency of the Executive Branch'

of the United States established by Reorganization Plan No. 3

of 1970 (35 F.R. 15623; B84 Stat. 2086) pursuant to the.



Reorganization Act of 1977, 5 U.S.C. § 901; et seq. Defendant
Lee M. Thomas was formerly the Assistant Administrator, Office
of the Solid Waste and Emérgency Respénse of the EPA and is now
the Administrator of the EPA with the delegated authority to
act and to redelegate the power to act under § 104 of CERCLA,
consistent with the National Contingency Plan, to remove or
arrange for the removal of or provide for remedial action relating
to hazardous substances, pollutants or contaminants and to issue
administrative orders under § 106(a) of CERCLA, 42 U.S.C.
9606(a). 'Defendant Jock McGraw is the Acting Assistant Admini-
strator, Office of Solid Waste and Emergency Response of the
EPA. Defendant Qaldas V. Adamkus is the Regional Administrgior
for Region 5 of the EPA. Region 5 includes the étate~of
Minnesota.  The Administrétive Order of the EPA wﬁich is pertinent
to this action was signed by the Acting Regional Administrator
for. Region 5 of the EPA. The_defend?nts described in this
péragréph shall be referred to from time to time collectively
as "the féderal defendants."

7. Defendant Duane A. Dahlberg is the Chairperson
.of'the Minnesota Pollution Control Board appointed by the Governor
of the State of Minnesota to make the §olicy decisions of the
Minnesota Pollution Control Agency (the MPCA). fhe MPCA is a
statutory agency 6f ﬁhe State of Minnésota with power-uhder Minn.
f Stat. chapters 115-116, to prevent, control and abate pollution
of the waters of the State. Defendant Thomas J. Kalitowski is

the Director of the MPCA. Defendan£ Dale Wikre is the Direétor



of the MPCA Division of Solid and Hazardous Waste. Defendant
Hubert H. Humphrey, III, is the Attorney General 6f the State

of Minnesota. Cynthia Jepsen, who was Duane A. Dahlberg;s
predecessor as Chairperson of the MPCA Board, and Thomas J.
Kalitowski signéd the Request for Response Action (RFRA) pertinent
to this action. Dale Wikre sent the initial draft of the RFRA

to Reilly. Hubert H. ﬁumphrey, III, as Attorﬁey General, is
charged with.enforcing the RFRA pursuant to MERLA, Section 18,
~Subd. 2, MSA § 115B.18, Subd. 2, and with collecting fines for
noncompliance with the RFRA pursuant to MERLA, Section 18,

Subd. 1, MSA § .115B.18, Subd..l. The defendants described in

this parégraph shall be referred to from time to time collectively

as "the state defendants."

.; FACTUAL BACKGROUND

8. Reilly operated a coal tar refinery and wood
treating facility at a site in St. Louis Park, Minnesota from.
1917 to 1972.

9. In 1970 the State of Minnesota (the State) and .
the City of St. Louis Park (the City) brought suit against Reilly
in Mipnesota state court alleging soil, water and air pollution
stemming from Reilly's St. Louis Park plant and its operations.
This suit was at least partially settled in 1972-73 when Reilly
sold its plant property to the City, razed iﬁs planf according
zﬁo a plan agreed upon by the City, and obtained a dismissal of
the City's suit-and a hold harmless agfeement from the City with

regard to any clean-up which might be sought by the State.



16. In 197é the State, joined by the City as an inter-
venor, reactivated the State Court léwsuit'alleging that certain
contamination of St. Louis Park groundwater was posing a Serious
health problem ‘and seeking to hold Reilly liable for a remedy.

11. \in71980, at the behest of the State, the United
. States sued Reilly in this Court under the Resource Conservation
and Recoﬁery Act (RCRAS, alleging the séme-contamination and
seeking the same relief as had the Staté and the City in the
reactivated State Court lawsuit. That action, Civil File No.
4-80-469; is presently pending in this Court. The State and
City intervened, alleged claims under RCRA, and brought their
.s;ate law claims in that federal action in 1980. The State Court
suit ﬁas lain dormant since then. | .

12. Following the passagé of CERCLA in December 1980,
the United States and the State amended their complaints'against
Reilly in 1981, adding counts under CERCLA §§ 106 and 107, but
still seeking the same remedy from ﬁeilly for the same alleged
contamination. | I

13. -The federal lawsuit brought by the United States
and joined by the State has been contentiously and zealously
céntested, both on the law and on the facts As to liability and‘
as to the remedies sought. After years of studies and discovery,
thé parties are now in the last few weeks of triél preparation
" with trial currently scheduleﬂ to begin on April 29, ‘1985 pursuant
to the Case Management Order signed'by_the'ﬂonorablé Paul A.

Magnuson on November 3b, 1984.



14, Despite its denial of liability, Reilly has, since
the instigation of the federal lawsuit, sought to negotiate a
responsible settlement bf the matters at issue. To that end,
it has engaged_%ith\its opposing parties in several sets of
settlement d?scussions and has spent a great deal of its money
not only ;n.defense of itself but in.commissioning and présenting
what is the first and as yet only integrated and comprehensive
study and recommendéd solution: The fourteen hundred pége
' "Recommended Plan for a Comprehensive Solution of the PolYnuclear'
Aromatic Hydrocarbon Contamin;tion Problem in the St. Louis Park
Area" (ERT Repdrt), reportéd and m&de §vailab1e to the State
and the United States by Environmental Research & Technology,
Inc. (ERT) in May 1983. | |

15. Throughout the course of the action instituted
by the United States, and throughout the course of all of the
studies, the negotiations, and the discovery,'the State and the
United States, although repéatedly intoning the language of
"imminent and substantial endangerment" so as to bring their
complaints within statutory requirements, have never actually
sought any form of emergency relief from this Court or any other
court against Reilly. Nor, until recently, have they issued
anj form of emergency administrative orders directed to Reilly.

16. After years of preparation for trial and settlement
-negotiations in a lawsuit wﬁich they themselves chose to initiate
and which is at last ready for trial, both the United States
and the State have, through the issuance of separaﬁe administra-

tive orders, sought to compel Reilly to undertake remedial actions

-6 -



different from those recommended by ERT. Notwithstanding the
fact that botﬁ of the administrative orders ;ssert.that there
is now "imminent" danger fequiring emergency résponse, the
situation at the Reilly site in St. Louis P?rk today is no
diffe?ent in anf'material respect from the situation in 1982,
1960, 1978, or even before. The United States and the State
are, in effect, éxtorting Reilly to perform the same actions
which they seek judicially on pain of confiscatory penalties
if Reilly should insist on its right to await the trial on the

merits. -

The Administrative Order From the Federal Defendants

17. Sect;on'los(a) of CERCLA, 42 U.S.C. § 9606, permits
the Administfator of the EPA (or those_deleéétéd to"aétifor him)
when he déterm?nes that there may be ag'imminent and substantial
endangerment to the public health or welfare or the environment
because .of an actual or_threatéﬁed release of hazardous subétanées
from a facility to, among other things, issue such administrative
orders "as may be necessary to protect public health and welfare
and the environment."” CERCLA § 106(b), 42 U.S.C. § 9606(b),
providés that an administrative order may be enforced in an action
commenced in Federal District Court and that refusal to compl§
- with'such;aﬁlorder may,_in-such an action brought to enforce
such an ordef, result in fines pf $5,000 per day. Furthermore;
CERCLA § 107(c)(3), 42 U.S.C. § 9607(c)(3), provides that if
any person who is liablé fails.to provide removal or remedial

action demanded under such an administrative order, such person



may be liable to the United Statés for not only reséonse costs

but also for punitive damages of up to three tiﬁes the amount

of any clean-up costs ihcurred-by thé Hazardous Substance Response
Fund,_popularly known -as the "Superfund." . .

18. dh?Augugt_l, 1984, after the lawsuit was already
well into an extension of thé first set of discovery deédlines,
the United States, through the EPA, issued an Administrative
Order under the emergency provisioﬁs of CERCLA § 106,.c6mmanding
Reilly to design and build part of the United States' desired
remedy, that is, a granular activated carbon treatment plant.’
That Order diregted that, unless Reilly complied with the Order
in a timely fashion, Reilly would be subject to a daily penalt&
aséessment of $5,000 as well as punitive treble damages. The
Order was signed by the.Acting Regional Administrator for Region 5
of the EPA; a copy of the Administrative Order is attached to
this Complaint as Exhibit A, |

19. Reilly, although protesting the imp:opriety of
the Ofder,.has been able to remain in compliance.with the Order's
_requirements in terms of submitting designs and has done so in
goéd faith, albeit with reseratiqns of its rights. However,
‘now that the final intensive trial preparations are underway,

- Reilly dqés not_have the resources neceSéary to cémply with the
AdminiStrqtive Order while still preparing for trial. Given

: ﬁbat the timetablé'in the Aaministrative Order is largely
dependent on when the EéA chooses torrespond to Réilly's sub-

mittals, the EPA is in a position where it can put immense



pressure on Reilly at a time of its choosing. For instance,

on the eve of triél, the EPA can requi;e-Reilly to comply with
the next sﬁep‘of the Administrative Order and thus forée'Reilly
either to comply and théreby take resources away from its trial
efforf which would- in effect cause the forfeiture of Reilly's .
right to tri;1 or to risk confiscatofy fines by asserting its

right to trial. Thxs present threat that the EPA will exercise

-~ its draconian powers puts Reilly in an untenable position of

being at the mercy of the EPA as to whether it will be able to
exercise iﬁs constitutional right to due process.

20. The Administrative Order purports to make fxndlngs
of fact, conclusions of law and determlnatlons including, but
not limited to, findings, conclusions and determinations that
there may be an imminent and substantial endangerment to tﬁe
public health, welfare or the environment because of an actﬁal‘
or threatengd release of a hazardous substance from the Rgilly
site, that Reilly must pay for and construct a_granuiar activated
carbon treatﬁent system and ﬁhat the Order is necessary to protect
public health, welfare and the environment. At the.administrative
level, CERCLA provides plaiﬁtiff no eQidentiary hearing, no
opporthnity to confront and/or ctbss—examine any persons who
may have given evidence'against-Reilly's interests (including
those'persdns who.prepared the various reports upon which the
tEPA'felied) and no meaningful opportunity to present rebuttal
evidenée. |

21. By p:essing forward with its. Administrative Order,

the United States is attempting to deprive Reilly of a fair



hearing on whether the remedial response action ordered by the
fedéral government is consistent with the National Contingency
Plan (NCP), 40 C.F.R. § 300. The NCP, among other things,
requires (1) that there be releases or substantial threats of
releases of hazardous substances into the environment and releases
or substantlﬁl threats_of releases of pollutants or contaminants
which may present an imminent -and substantial danger to public
health or welfare; and (2) that the response remedy shall be
the 1oﬁest cost alternative that is technologically feasible
and reliable and which effectively mitigates and minimizes damage
to and providésaadequate protection of public health, welfare
or the environment. | "
22. There is présently an actual controversy'ﬁetween

Reilly on one hand and the federal defendants on the other hand
in that Reilly contends that the issuance of the Administrative
Order prior to the time that a couit of competent ju#iédiction
has resolved the issues described above in paragraph 21 is
premature and has the effect of-denying Reilly's rights protected
by the United States Constitution. By iSSuing the said
Adﬁinistrative Order dated August 1,'1984, the fedéral defendants
have placed Reilly in the untenable position that if it fails
to comply with the Order but instead exercises its right to h;#e
these issues decided.by a court of competént,jufisdiction, it
\ hecessarily risk§ imposition of a $5,000 per day fine under CERCLA

§ 106, 42 U.S.C. § 9606, and punitive damages under CERCLA

§ 107(c)(3), 42 U.S.C. § 9607(c)(3). This constitutes an

- 10 -



unreasonable curtailmeﬁt of Reilly's exercise of its Fifth
Améndmeﬁt rights.

23. Unless the federal defendants are enjoined from
applying the enforcemént provisions of CﬁRCLA against Reilly,
Reilly will suffer irreparable damage in thgt it will be faced
with the prbépect ofleither complying with the Order (thereby
waiving its righté to have the issues described above in thé
précedihg'paragraph‘decided by a court of law) or running the
risk of a $5,060 per'day fine plus punitive damages before the

trial on the merits takes place.

The Request for Response Action of the State Defendants

24. Folloﬁing the lead of the United States, the State

has adopted a similar coercive stratagem. On December 18, 1984,.?
after Judge Magnuson had issued his Case Manageménﬁ Order which .
had been agreed onn by the parties to govern final trial pre-
paration, the Statet'through the MPCA, issued to Reill} a Request
for Response Action (RFRA) under the provisions of Section 17
of the.Environmen;al Response and Liabilitf Act (MERLA), Minn.
Stat. Chaptef 115B. The RFRA was signed by the Chairman of the
MPCA Board and the Director of the MPCA;/a copy of the RFRA'is
attached to this Complaint as Exhibit B. |

| © 25. Pursuant to Minn. Stat. § 115B.17, the RFRA
‘ contains conclusions that hazardous substances are being released
on the Reiily site and that‘Reilly is responsible for those

releases. The RFRA commands Reilly to perform, according to

a set schedule, all of the remedial actions which the State seeks

- 1l1 -



in the lawsuit pending in this Court. The remedial action which
the State is.bompelling is different from ;nd substantiéily more
expensive than that deemed by Reilly and ERT to be ﬁhe most cost-
effective meané_of providing adequate protection of the public
health, welfafg.ahd'the environment. The remedies required of
'Reilly undéf.the RFRA are substéntially'more onerous than the
remedies ordered under the Administrative Order and purport to
impose upon Reilly'an entirély different timetable. The femedies
required b& the RFRA may be entirely d;fferent from and incon-
sistent with those ultimatély réquired by the EPA under the NCP.
Compliance with the State's RFRA is compelled on pain of $20,000
‘per day in fines; pursuant ﬁo MERLA, Minn. Stat. § 115B.18. "
'26. Once again, Reilly has, with clear reservations
‘of its rights, remained in technical and good faith compliance
with the RFRA requirements. However, now that final intensive
trial prgparaﬁions are underway} Reilly no lbnger has the
resources necegsary to comply with RfRA-while still preparing
for trial. Specifically, Rgilly is unable to meet the requirement
listed on page‘4 of the RFRA (§gg Exhibit B) that.it submit a
plan to reconstruct well W23 on or before March 5, 1985. As
set out in Stephen Shakman's»leﬁter to Edward J. Schwartzbauer
dated December 13, 1984, Reilly's failufe to submit the required
blan'for reconstruction of well W23 on or=béfore March 5, 1985
could "trigger . . . the imposition of civil penalties . . .."
A.copy of Mr. Shakman's letter is attached to this Complaint

as Exhibit C. Moreover, the MPCA has notified Reilly that it

-12 -



has soughtlauthorization to contract with other parties to
undertake some of the requiréments in the RFﬁA. This action
demonstrates the MPCA's ihtention to forge ahead with its remedial
actions and theh issue a Determination of Inadequate Response

at a time calculated to put even more pressure on Reiily to forego
its right éo a trial and to accede to the State's settlement
demands. The State is using the threat of confiscatory penalties
to deprivé Reilly of its right to a fair, judicial trial on the
merits and to compel Reilly to agree to the exact remedies which.
the State is seeking before this Court.

27. ‘Unless the state defendants are enjoined from
applying the enforcement provisions of MERLA agairist Reiliy,
Reilly will suffer irreparable damage in that it will ‘be faced
with the préspect of either complying with'the RFRA and foregoing
its right to trial or-running'the risk of a $20,000 per day fine
before the trial on fhe merits tékes placé.

28. The situation described above has forced Reilly
to seek this Coﬁrt's protection so that it can proceedito have
its day in court to which it is entitled under the Constitution

of the United States and the amendments thereto.

COUNT ONE »
' 29. The present threat that the United States, the
EPA, Lee M. Thomas, Jock McGraw, Valdas V. Adamkus, their
offiéers, agents, servants; employéés, attorneys and all persdns
in active concert or'participation wigb them will assess daily

penalties under the enforcement provisions of CERCLA or to apply
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the punitive trebleodamages provisions of CERCLA chills Reilly's
right to have the allegatfoné.levied against iﬁ in the pending
Federal Court proceeding,decided at trial on the merits.

30. For those reasons, the daily penalties provisions
and the punitivo treble damages provisions of CERCLA, 42 U.s.
§ 9606(b) and 42 U.S. § 9007(c)(3), as they might be applied
to Reilly in this instance, constitute a violation of the dué
process guarantee dontained in the Fifth Amehdment to the Con-

stitution of the United States.

COUNT TWO

31. -The present threat that Duane A. Dahlberg,

Thomas J. Kalitowski, Dale Wikre, Hubert H. Humphrey, III, their
agents, servants, emploYees, attorneys and.all peréoné in active
concert or participation with them will enforce the daily
penalties provisions of MERLA, Minn. Stao. § 115B.18, chills
Reilly's right to have the allegations brought against it in

the pending federal action heard in Court and determined on the
merits.

32. For those reasons, the daily-penalty provisions
of MERLA; Minn. Stat. § 1155.18, as they might be applied to
Reilly in-thio instance, constitute a violation of the due process
gua;antee'of the Fourteenth Amendment to the Constitution of

the United States.

WHEREFORE, plaintiff Reilly Tar & Chemical Corporation

prays that:
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1. Pursuant to the Declaratory Judgment Act,'28 u.s.cC.
'§ 2201, the daily penalty provisions and the punitive.treble
damages provisions of CERCLA, 42'U¢S.C..§ 9606(b)-and-42_U.S.C.
§ 9607(c)(3), réspectively, be adjudged and declared uncon- |
stitutional ﬁndér the Fifth Amendment to the Constitution of
the United giates as those provisions might Se applied to Reilly
Tar & Chemical Corporation in conjunction with the Administrative
Order directed to Réilly Tar & Chemical Corporation and signed
. by ‘an aéent of the EPA on August 1, 1984;

2. Pursuaﬁt to the Declaratory Judgment Aét,'28 u.s.cC.
§ 2201, the daily penalty provisioné of MERLA, Minn. Stat.
- § 115B.18, be adjudged and declared unconstitutional under tﬁ;
Foufteenth Amendment t6 the Constitution of the United States:
as those provisionsfmight be applied to defendant Reilly Tar &
Chemical Corporation in connection with the RFRA directed to
Reilly Tar & Chemical Corporation and signed by agents of the
‘MPCA on December 18, 1984;

— 3. Defendants United Stétes, EPA, Lee M. Thomas} Jock”
McGraw, Valdas V. Adamkus, their officers, agents, servants,
employees, attorneys and all persons in active concert or-par-
ticipation with them be permanently enjoined from implementing,
assessing and'enforcing the daily penalty provisions and the
punitive'treble damages provisions of CERCLA, 42 U.S.C. § 9606(b)
\and 42 U.s.C. § 9607(c)(3), in connection with the Administrative

Order of the EPA dated August 1, 1984;
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4. Defendants.Duane A. Dahlberg, Thomas J. Kalitowski,
Dale Wikre, Hubert H. Humphrey, III, their agents, servants,
employees, attorneys, and-all persbns in active concert or par-
ticipation with them be permanently ehjoined from implementing,

assessing and enforcing the daily penalty provisions of MERLA,
lMinn; Stat.'g 115B.18, in éonnection with the RFRA of the MPCA
dated December 18, 1984;

S. Plaintiff Reilly Tar 5 Chemical Corporation be
awarded its costs and disbursémeﬁté'in éhis action, including
reasonable attqrneys' fees; and

| 6. Thié Court grant such other relief as it deems

appropriate and equitable.
Dated: March 4, 1985.

DORSEY & WHITNEY

By_7££;Lw«/\L.\522bwodﬁjhun agd
Edward J. Schwartzhfuer
Becky A. Comstock
Michael J. Wahoske
James E. Dorsey
2200 First Bank Place East
Minneapolis, Minnesota 55402
Telephone: (612) 340-2600

Attorneys for Defendant Reilly
Tar & Chemical Corporation
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VERIFICATION

STATE OF INDIANA )

| ) ss.
COUNTY OF MARION )

Robert Polack, being duly sworn, says that he is the
'Vice President and General Counsel of Reilly Tar & Chemical
Corporation, plaintiff in the above-entitled action, in which
capacity he has had responsibility for keeping abreast of and
advising the plaintiff concerning the facts underlying this
Complaint; that he has read the Complaint and knows the contents
thereof; that he believes the same to be true either based on
his own knowledge or based on information he has received from
employees, experts, and attorneys of the plaintiff who have
personal knovledge of the facts alleged herein.

LA

Robert Polack

’i’SuBSctibgd and sworm to before me
" this /‘_,( day of March, 1985

Notary éébli ?éz

Marilyn Joyce Rawley
Notary Public No. 102362 _

- My commission expires o '
March 23, 1987




. UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION V

IN THE MATTER OF:

Reilly Tar & Chemical Corporation ADMINISTRATIVE ORDER

Proceeding Under Section 106(a) Docket No. V-W-84-011
of the Comprehensive Environmental
Response, Compensation, and
Liability Act of 1980 [42 U.S.C.
9606(a)] - '

-t Y Y’ S w” W Nt St Sl

- PREAMBLE

The following Order is issued on this date-tO'ReiIIy Tar
& Chemical Corporation (hereafter "Respondent®) pursuant to the
authority vested in the President of the United States by Section
106(a) of the Comprehensive Envirénmental Response, Compensation,
and Liability Act of 1980 (CERCLA), 42 U.S.C. 9606(a), and dele-
gatedlto the Unitgd States Environmental Protection Agency (U.S.
EPA) by Executive Order No.12316, August 26, 1981, 46 Federal
Register 42237, and redelegated to the Regional Administrator
by Delegation 14-14 issued April 1, 1983. Notice of the issuance

of this Order has heretofore been given to the State of Minnesota.

- EXHIBIT A -
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FINDINGS AND CONCLUS IONS

l. The Reilly Tar & ChemicaI/Corporation site '(hereafter
"Facility") is an eigﬁty acre "facility*, as such tern is
defined in Section 10l1(a) of CERCLA, where hazatdoﬁs substances
were deposited, stored, disposed of, placed or located. It is
located in g.resid;ntial area in St. Louis Park, Minnesota,
west of Gorham, Republic and Louisiana Avenues, south of 32nd
street, Qast of Pennsyivania Avenue and North of Walker street.

2. From 1917 to- 1973 the Respondent owned the Facility upon
which was operated a coal tar distillery and wood preserving
'ogeration. Respondent was an “"owner or-Operétor' of the Facility
from 1917 to 1955 within the meaning of Section 101(20) of-
CERCLA. In 1972 the struqtures_of the Facility were dismantled
and in 1973 the Facility was sold to the city of st. iouis
Park. o |

3. The main product of Respondent's coal tar distillation
operation at the Facility was creosote, which is a "hazardous
substance"” as defined 16 Section 101(14) of CERCLA. The chemical
compounds ﬁhat.cgmposa thosote and the wastes assqciated_with
creosote production are polynuclear aromatic hydrocarbons (PAH)
and phenolics. Many of these compounds are hazardous substances,
pose health-risks and some are carcinogenic.

| 4. ” During the entire course of operations at the

‘Faci;ity. Respondent discharged waste containing hazardous
substances oﬁto the ?acilitf and into a peat bog south of thé
Facility. _The peat bog has released and continues to release

such hazardous substances into the groundwater.
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5. Wastes containing hazardous substances also were dis-
charged into a well which-is located on the Facility. The
wastes penetrated the well to a known depth of 740 feet and
thereby contaminated the Prairie du Chien-Jordan aquifer. The
Prairie du Chisn;qordan agquifer is the primary source of drinking
water for apbroximatsly.loo,ooo people in the cities of St. Louis

Park, Edina and Hopkins.

6. In 1978‘the city of St. Louis Park closed four of
its municipal drinking water wells due to the presence of
hazardous substances released from the Facility into the
Prairie du Chish—Jordan aquifer. St. Louis Park subsequently
closed down two other municipal drinking water wells due
to the presence of hazardous substances from the Fééiiity in
the drinking water. The city of St. Louis Park.has lost a -
substantial amount of its municipal_drihking water capacity as a
consequence of the.well shutdowns which have occurred since
1978. 15 addition, in March, 1981 the city of Hopkins, Minnesota
shut down one of its municibal drinking water wells because of
the presence of hazardous substanées released from she Facility

into the Prairie du Chien-Jordan aquifer.

7. Analyses which have been cohdusted on behalf of MPCA
and Respondent have revealed.the'presence of_tne following
hazardous substances which were releassd from the Facility and
were found in the aquifer which supplies the municipal drinking
water: ' ‘ |

Chrysene, acenaphthylene, acenaphthene, anthracene,
benz(a)anthracene, naphthalene, phenanthrene, pyrene,
quinoline, benzo(k)fluoranthene, benzo(a)pyrene, fluoran-
thene, fluorene and indeno(1,2, 3-cd)pyrene.
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8. In August, 1981 the Minnesota Pollution Control Agency
(MPCA) was awarded fsnds pursuant te CERCLA to petferm a study
for restoration of the drinking water supply to the city of
St. Louis Park. 1In August 1982, MPCA hired a contractor, approved
by U.S. EPA, to essist in developing information fos the evaluation
of water subbly alternatives for St. Louis Park. These alternatives.
wefe.developed, reviewed and tested by the MPCA, U.S. EPA and
their contractors. }

9. After thorough consideration of all of the drinking water
supply alternatives. U.S. EPA determined that installation of a
:granular activated carbon water treatment system was the cost-
effective remedy.which would provide adequate protection to psblic
health, welfare and the environment. This determination was made,
consistent with CERCLA and the Na;ional Contingency Plan (40 CFR
Part 390). and embodied in a Reeord of Decision for Remedial Action
Alternative Selection which was siened on June 6, 1984 by Lee M.
Thomas, .Assistant Adninistrator for Solid Waste and. Emergency
Response. A copy of thelﬁecord of Decision is e:tached hereto as
Exhibit A. |

10. The presence of hazardous substances including known
carcxnogens, in the dr;nkxng water supply of St. Louis Park,
M1nnesota may present an 1mm1nent and substantial endangerment

to public health, welfare or the environment because of the

previous, current and continued release and threatened release

of hazardous substances from the Facility.
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. 11. In order to abate the threat to public health, welfare
and the environment, it is necessary that the remedial actions,
as set forth in the Record of Decision (Exhibit A) be under-

taken on an expedited basis.

ORDER

Based upon the foregoing Findings and Conclusions, and pursuant
to Section'IOGfa) of,CERCLA; 42 U;s.C. 9606(a) it is hereby

. ordered that the following actions be taken by Respondent:

For the purpose ‘of this Order the definitions provided in
Exhibit B will be used.

l. Within 60 calendar days of the effective date of this
Order, Respondent shall develop and submit a complete:design.
including plans and specifications for the construction of a
granular activated carbon (GAC) treatmgnt system Qt the St.
Louis Park municipal drinking'waﬁer wells designa;ed SLP15/10.
fhe treatment system shall be designed.éonsistent with the
design criteria which have been developed by U.S. BﬁA and
'MCPA. A copy of such design criteria is attached hereto as
‘Exhibit C.

2. Fq;lowing receipt of the GAC treatment system design,
U.S. EPA will review the design and notify Respondent in writing
as to whether the design has beeh appréved or disapproved.

k 3.: If the design is nét'appgovedi the notification will
set forth the ﬁodifications which are reqﬁired.to be made to

such design.
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4. Rg5pondent shall have ten calendar days, from receipt
of the notice that the deéign was not -approved, within thch to
submit the requ%red médifications to U.S. EPA. if Respondent's
modifications to the design are acceptable.'u.s. EPA will notify
Respondent-in writing.that the deéign has been approvgd. If
the modifications are not acceptable, U.S. EPA will either:

a) notify Respondeﬁﬁ in writing that thé design
has been modified by U.S. EPA and shall be
considered to be approved as so modified or

b) notify Respondent that Respondent is deemed

.not to have complied with the terms of this
Order.

S. Respondent shall have two hundred calendar days froﬁ-
the date that the design is-approved within whiéh to fully
construct and initiate operation of the GAC treatment system
pursuant to the approbed.design.

6. Respondent shall provide writteﬁ progress reports to
U.S.EPA which describe the actions which have been taken toward
achxevzng compliance with this Order during the prev1ous month
as well as actions which are schedgled for the next month.
These progress reports are to be submitted to U.S. EPA by the
tgnth day of every month following the effective daté of this
Order. |

7. Respondent shall make available to'U.S.lBPA any docu-
ments, data or other infor%ation developed, used or relied upon

pursuant to its implementation of the terms of this Order.

8. kespondent shall provide written notification to U.S.



EPA within 3 days of completing construction of the :GAC treatment
system pursuant to the approved design. Following receipt of
such notification, U.S. EPA will inspect the system, and Respondent
shall demonstrate that the system has been constructed and
operates in_accord;nce with the'approvéd design.

9. Following inspection of the treatment system U.S. EPA
will nétify Respondgnt.in writing as to whether the treatment
system is approved or disapproved. 1If the treatmeﬁt system is
approved the Respondent shall sample the performance of the
‘system in accqtdance with the attached sampling schedule,

Exhibit D. If ghe treatment system is not apprerd. the notifi-
cation will set forth the modifications which are rquired to
be made in the treatment system. ) o

10. Respondent shall have fifteen calendar days from receipt
of the notice within which to initiate the reéuired modifications
to 1_:‘he treatment system. At such time when the modifications are
acceptable, U.S. EPA will notify Respondent in writing that ihe
treatﬁent system has been approved. 1f the modifications are
not acceptable, U.S..EéA will notify Respondent that Respondent
is deemed not to have complied with the terms of this Order.

| 11, Within one hundfed fifty calendar days of approval of
" the desigﬁ for the treatment'sysﬁem, Respondent shall submit a
plan for the operation and maintenance of the GAC treatment
system over the next 25 years consistent.wiﬁh Exhibit D, attached
hereto. Following receipt of.such plan, U.S. EPA will review the

plan and notify_Respondent in writing as to whether the plan is



approved or disapproved. If not approved, the notification will
set forth the modifications which are required to bé made to the
plan. |

12, Reséondent shall have.fifteen calendar days from
recéipt of the'nbtﬁce within which to submit the required
modifications to U.S. EPA. If the modifitatiohs are not accep-
table, U.S. EPA will eithet:

a) notify Respondent in writing that the plan has been

| modified by U.S. EPA and shall be considered_to be
approved as so modified or

b) notify Respondent that Respondent is deemed not to have

compli;d with the terms of this Order. '

13. .Respondent shall be fully and solely iesgon;ible for
implementation of.the approved operating and mainteﬁa&ce plan :or
the GAC treétment system. Such responsibility shall commence on
the date that Respondent :eceives approval of thé construction
‘of the treatment systéﬁ and shall continue for the period of
time within which thelsystem is required to be operated pursuant
to sxhibit D. N

o 14, All instruc;ions by U.S. EPA representaﬁives consistent
with the terms of this Urder, and consistent with Section 106(a)
of CERCLA, 42 U.S.C. 9606(a), and with the Natioﬁal Contingency
Plan, 40 CFR Part 300, shall be binding upon the Respondent anq

‘shall be deemed a part of this Order. | . |
i5.' On or before the effective date of this Order, kespcn-

ent shall provide notice in writing to U.S. EPA stating its



intention to comply with the terms thereof. 1In the event that
- Respondent fails to provide such notxce, said ReSpondent shall be
deemed not to have complxed with the terms of this Order.

16. The provisions of this Order shall be binding upon'em-
ployees, agents, successofs, and assigns of the Respondent.
Nothing contained in this Order shali affect any right, claim, or
cause of action of any party hereto with respect tolthird parties.

17. Nothing contained heréin shall be construed to prevent
U.S. EPA from seek}ng legal or equitable_relief to enforce the
terms of this Order, or from taking other legalior equitable
action as it deems appropriate and necesssry, or from\rgquiting
Respondent in the future to perform additional activities
pursuant to CERCLA, 42 U.S. C. 9601\35 seg., or any other
applicabie law.

18. All notices and consultatioh-required uﬁder the terms
. of this Order shall be directed to Paul Bitter, On-Scene Coor- .
dinator, at the following address:

Paul Bitter, On-Scene Coordinator

.United States Environmental Protection Agency
" Region V

230 South Dearborn

Chicago, Illinois - 60604

19, This Order shall be effective on ﬁhe ﬁenth (10th)
caiendar ¢ay following issuance unless a conferencé is requested
as he;einafter provided. If a conference is requested, this
Order shall be effective on the third (3rd) calendar day following
the day of the conference unless modified by the Regionai Admin-

istrator.
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~ ACCESS TO ADMINISTRATIVE RECORD

The Administrative Record supporting the above Findings,
Conclusions and Order is availabie for review on weekdays between
the hours of 8:00 A.M. and 5:00 P.M., in the Office of Regional
Counsel, 1l6th Flbo;, United States anironméntal Protection Agency.
Region Vv, 230 80u£h Dearborn Street, Chicago, Illinois 60604.
Please contact Robert ﬁeininger,'Assistant Regional Counsel, at

312/886-6720, if you desire to review the Administrative Record.

OPPORTUNITY TO CONFER

With respect to the actions required above, you- may within
ten (10) calendar-days after issuance of ghis Order request a con-
ference with U.S.'BPALto discuss this Order and its.applicability
to you. Any such conference shall be held within 21 calendar
days from the date of request. At any cpnfe;ence held pursuant
to yoﬁr request, you may appear in peréon and by an attorney
or other representatives for the purpose of presenting quections.
defenses or contentions which you may have regarding this
Order. If you desire such a conference, please contact Robert
ﬁeininger. Assistant Regional Couhsel, at 312/886-6720. Any
comments which you may ha;e regarding this Order, its applicability
to you, the correctness of Sny factual determinations upon
"which the Order is-based; the appropriateness of any action
jwhich you-are ordered to take, or any other televant.anq material

issue must be reduced to writing and submitted to U.S. EPA on the
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day_of the conference, or if no conference is reqdested, within
seven (7) calend&r days following the issuance of this Order.
Any such wriiing should be sent to Robert Leinihger, Assistant
Régional Counsel, u.s. EPA, Region V, 230 S. Dearborn Street
Chicago, Illinois 60604,

You are hé}eby-place¢ on notice that U.S. EPA will take any
.action which may be necessary in the opinion of U.S. EPA for the
protection of public health and welfare and.the enQironment,_and
Resﬁondeht may be liable under Section 107(a) of CERCLA, 42

U.S.C. 9607(a), for the costs of those government actions.

PENALTIES FOR NONCOMPLIANCE

Respondént is.advised that, pursuant to §106(b) of CERCLA,

42 U.S.C. 9606(b), willful violation or subsequeht fgilﬂre or
?éfusal to comply with this O?der, or any portion thereof, may
subject Respondent.to a civil penalty of not more than §5,000 for
each day in which such violation occurs or such failure to complyf_.
continues. Failure to comply with this Order, or any portion
* thereof, without sufficient cause, may also subject Respondent
~to liability for punitive damages in an amount three times the
amount of any costs incurred by the government as a result of
Réspondent's failure to take proper action, pursuant to |

Section 107(c)(3) of CERCLA, 42 U.S.C. 9607(c)(3).
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IT IS SO ORDERED

‘on this /GP‘ day of
%. , loea,
\ﬁnw (4t
By:__flélﬂf ( )
' ‘Valdas V. Adamkus

Regional Administrator
United States Environmental
Protection Agency :




EXHIBIT B
DEFINITIONS
As used in this_Order and Bxhibits,-regarding construction,
monitoring and operation of a GAC System, the following words

and phrases shall have these meanings:

Advisory level: A PAH concentration higher than 15 nanograms per
liter (ng/l) carcinogenic PAH or 175 ng/l other PAH in drinking
watér~which has been treated to remove PAH or in ground water
which is moni:ored-in order ﬁo determine the need to install

drinking water treatment.

- Carcinogenic PAH: Those PAH compounds listed in Exhibit E as
being.carcinogenic, and any compounds which the MPCA or EPA has
determined subsequent to the date of this Order to pose a
significant risk of being carcinogehic. For cémpliance monitoring
purposes, the concenﬁration of éarcinogenic PAH shall be the sum
of the conéentratidns of all carcinogenic compounds listed in

Exhibit E.

Day: When used in this Order to indicate a deadline for a required
action, a day:shall méan.a'calendar day. Whenever a submitt&l or
acti§n required by the Order -falls on a Saturday, Sunday'or legal
‘holiday, the submittal or action shall be due -upon the next

following day of business.

EPA: The United States Environmental Protection Agency
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Monitor: Collect a sample and_analyze for PAH, as well as for any
other parameters specified, in accordanée with the sampling and
analytical plan required under this Order or as otherwise approved

.by the Regional Administrator.

Other fAH: - PAH compoﬁnds other than those which are presently.
known to be carcinogenic. For compliance monitcring purposes,
the concentration of other PAH is defined as the sum of the
concentrations of all compounds listed in Exhibit E that are

not designated carcinogens.

PAH: polynucléar aromatic hydrocarbons, which'shail include
heterocyclic polynuclear aromatic hydrocarbons, indene, and

substituted indenes.

Phenolics: Aromatic organic compounds substituted with one or
Juore hydroxyl groups, which are detected by EPA Method 625 or

other methods as approved by the Regional Administrator.

Regional Administrator: The Regional Administrator of the EPA

Region in which the site is located (currently Region V),

Replacement Level: A PAH concentration higher than the drinking
water criteria for carcinogenic or other PAH in effluent from a
"GAC treatment system used to remove PAH from contaminated ground

‘water.

Total PAH: The sum of the concentrations of all cafcinogenic and

other PAH.



EXHIBIT C DESIGN CRITERIA.

The system shall be designed in accordance with the following

criteria:
Item
Floﬁ Rate from SLP 15/16
Raw Water PAH Conéentration
Treated Water PAH Concentration

(until otherwise specxfxed by the
EPA and MPCA)

Carbon Colpmns

Number

Size

Bed Volume (empty)
Carbon Capacity

Loading Rate

Design Value
1,200 gal/min
7,000 ng/l1 .

Carcinogenic PAH
less than 2.8 ng/l
Total PAH less than
280 ng/1

3
16 ft. diameter X 5 ft.
5,200 gal. per column
20,000 1lb. per bed
60,000 1b. total
6.0 gal/min./£ft2

Contact Time (empty bed basis) 12.9 min. total

Head Loss Across Columns
-Clean Bed
-At Backwash

3.5 1b/in2
15.0 1b./in2

Carbon ' Calgon "Filtrasorb 300" or equivalent

Minicolumns (for pilot testing alternative carbon)

Number
Size

4

4 in. diameter X 4 ft.



EXHIBIT D .

OPERATION, SAMPLING AND MONITORING OF GAC SYSTEM
(1) Reilly shall operate the GAC system at SLP 15 and SLP 10 until
all samples taken at ﬁhe wellhead for each-of the previous five
consecutive years are below the drinking water criteria for
carcinogenic. and other PAH listed in Exhibit E.l and below the
advisory level for eacﬁ of the previous three consecutive years.
At least.two of these_saméles. or twé_additional samples, taken
at least one year apart, must be monitored for the‘extended.list
of Paﬁ in Exhibit E.2, using GC/MS as specified in E#hibit D or as
specified in the monitofing plan submitted by Reiily as approved
by the RegionalLAdministrator. A sémple which yields results-

" above the drinking water criteria of_advisoryllevel may be excluded
from the deﬁermination above if a duplicate sample~;£:all addition-
al samples taken not more than three weeks after the sample in
question is taken yield results below the drinking water criteria
or the advisory level, respectively.

_(ﬁ) Treated water from the GAC system shall be monitored as /
follows: |
(A) During'the testing period prior to hookup to the distribution
system, Reilly shall monitor six times. | |
(B) During the first month following approval of the system and
connectioﬁ to the mﬁnicipal drinking water distribution system,

-;Reilly shall monitor twice weekly. Following review of the

'.analytical results, the Regional Administrator may determine

that the system is operating properly, and authorize Reilly to
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assume the routine monitoring frequencyldescribed in (C) below;
or, if the determination is made that the results do not indicate
proper operation of the system, may require ReillQ to continue
twice weekly monitoring for a period of time not to exceed two
months or to remove the GAC system from the municipal distribution
system and qqnductffurthet'testing of the system, modification

of the system, or other action as approved by the Regional Admin-

istrator.

(C) Routine'monitoring shall be done ﬁonthly until the carbon has
been replaced twice. If advisory level or replacemént level
results are obtained during the first'yeér of operation of the
system, Reilly shéll immediately notify the Regional Adminisffator
and shall conduct such additional ﬁbnitoring; testiﬁg, modification

of the system, or other action as may be required by the Regional

Administrator.

(D) Routine monitoring after two carbon change# shall ‘be done

quarterly, unless thelRegionél Administrator deterﬁines that the
observed service life of the carbon is too short to pefmit thi#
frequency, in which case the Regional Administratof will notify

Reilly of the reguired monitoring-frequency.

__(B)_If any honthly or quarterly sample exceeds the advisory level,
aﬁother_sample shall be taken immediately and analyzed. If this
\second sample yields comparable results, the frequency of analysis
shall increase t&'semihonthly until three consgdutive results

below the advisory limit are obtained.:
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(F) If the result of monitoring Any sample is found to exceed the
replacement level, another sample shail be taken imﬁediately. If
the analyticﬁl result of ﬁhe second sample exceeds the advisory
.level but is less than the replacement level, Reilly shall monitor
as specified in paragraph (E) above. If the analyticﬁl result of
the second sample exceeds the replaceﬁent level, the system.

shall be shut down and the carbon replaced with:fresh carbon in
accordance with the-requirements.beldw. Following replacement

of carbon, treated water shall be monitored weekly for one

month, ‘and in accordance with the monitoring requirements of (C)

and (D) above thereafter.

(3) Untreated water from SLP 10 or 15 shall be monitored at the
well head at the same time treated water from the GAC system is

‘monitored at the following intervals:

(A) During the testing peridd prior to hookup, untreated_water
shall be monitored each time treated water is monitored.

(B) During the first month after connection to the distribution
system; untteéted water shall be monitored weekly.

(C) After the Regional_Administrator has approvéd routine monitor-
ing of treated water, during the first two carbon fills in the
'l_GAc system, routine monitoring of untreated water shall be quar-
terly. |

(D)-After two carbon changes ih the GAC syStem. untreated water

shall be monitored annually.
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kB) 1f the treatment system is located downstream of the sand

~ filter, water shall also be monitoréd at the point of entry to
the treatment system at ﬁhe saﬁg intervais aﬁd at.the same time
as samples of untreated w&ter are taken in accordance with

'subparagraphs 1 through 4 of this Exhibit D.

(4) When minicoluﬁns are used to predict bréakthrough of the carbon
in use in the treatment system or for testing carbons from suppliers
other than the supplier of the carbon in use in the treatment system,
Reilly shall monitor minicolumns monthly until_breakthrough of
PAH occurs. Carbon shall then be replaced in the minicolpmns énd

again monitored monthly until'breakthrough occurs.

(5) At leasi one sample of treated water from the GAC system per
year shall be monitored for the extended list of PAH in Exhibit
E.2 using gas chromatography/mass spectroscopy (GC/MS). During
this extended analysis, aﬁy compounds, other than those routiﬁely
aﬁalyzed for, which aré detected §ha11 be identified and, if
possible, quantified, using a mass spectral library which contains
extensive spectra of PAH compounds such as the NBS mass spectral
library. Reilly shall analyze,'ét least once a year, a sample'of
'tréated and untreated water for the acid fr;ction compounds de;
termined hy-u.s. EPA Test Method 625 or by other methods approved
by the Regional Administrator, such as high pérformance_liquid
chromatography.with electrochemical detectiqn for the measurement
of_éhenolic compounds. Reilly shall submit a Quality Assurance/
Quality Control Plan for anglysis Qf PAH compounds for apbtoval

by U.Ss. EPA'pfior to coliection of samples.
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(6) Reilly sha;l report the results qf each analysis of treated or
untreated water taken from SLP 10 or SLP 15 iegardléss of whether
the sampleé are required in this Exhibit. Data recorded pursuant
to this Exhibit as well as other data obtained from SLP 10 or

'SLP 15 shall be reported to the U.S. EPA and the State of Minne-
sota no laté; than the tenth day of the month following the
recording of the data by Reilly. fhe said data shall be included
in the monthly progress reports cited in paragraph 6 of this

_Order.
CARBON REPLACEMENT

Whenever Reilly is required to replace carbon in the GAC system,

the following procedure shall be used:

(A) When the system is operated in sériés, the carbon in the
first two columns shall be replaced. The configuration of the
system shall then be adjusted so that the influent flows first to
the column which was formerly last in the series, and then to the

two columns which received fresh carbon.

(B) When the system is operated in parallel, carbon in all columns

shall be replaced.

(C) When the-system is operated with two columns in parallel
- followed by one column in series, the carbon in all columns shall

be feplaced.
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CARBON DISPOSAL
Reilly shall transport and_dispose-of.or provide for the

regeneration of spent carbon from the treatment system in accordance

with all aplicable rules, regulations, laws and ordinances.



EXHIBIT E
l. List Of Compounds To Be Monitored On Periodic Basis

Naphthalene
1-Methy1naphtha1ene
2-Methylnaphthalene

- Acenaphthylene
Acenaphthene
Fluorene

Anthracene

. Phenanthrene

Pyrene '
Fluoranthene
+Benzo(a) anthracene
. +Chrysene
+Benzo(b)fluoranthene
~+Benzo(k)fluoranthene
+Benzo(a)pyrene
+Benzo(e)pyrene-
+Benzo (j)fluoranthene
Perylene -
Benzo(ghi)perylene
+Indeno(l,2,3-cd)pyrene
+Dibenzo(a,h)anthracene
Acridine

Carbazole

Indole

+Quinoline
Benzo(b)thxophene
Dibenzofuran
2,3-Benzofuran
Biphenyl
2,3-Dihydroindene
Indene

.2. Extended list of compounds to be monitored periodically
-+Dibenzo ae,pyrene

+Dibenzo ah,pyrene
+Dibenzo ai,pyrene

- .+7,12-Dimethylbenz(a)anthracene

-

+Dibenz(a,c)anthracene
+3 Methylcholanthrene
+Benzo(c)phenanthrene
Other compounds as agreed upon

+ = Carc1nogen



STATE OF MINNESOTA : MINKESOTA POLLLFT-;'O‘N REC 3, K04
COUNTY OF RAMSEY © CONTROL AGENCY

In the matter of the
Reilly Tar and Chemical Co. site,
St. Louis Park, Minnesota

" To: The Rei]1y Tar and Chemical Company
| .
I. NOTIFICATION OF OBLIGATION TO TAKE RESPONSE ACTION

A. This document is §ssued by the Minnesota Pollution Control Agency

(MPCA), dnd constitutes a Request for Response Action (RFRA), as
authorized by Minn. Stat, §5 1158.17 and 1158.18 (1983 supp.).

B. YOU ARE HEREBY KOTIFIED that the MPCA has made the following
determinations:

1. The propa2rty located in St. Louis Park, Minnesota, known as
- the Reilly Tar and Chemical Corporation site, located near
the intersection of Louisiana Avenue and Walker Street,
constitutes a facility within the meanwng of Minn. Stat
$1158.02, subd. S. (The property is hereinafter referred

to as “the Reilly site” or "the facility.");

2. Substances found, spilled, or disposed of at the Reilly
site and in the ground water elsewhere in St, Louis Park are
hazardous substances within the meaning of Minn. Stat §
1158.02, subd. 8 and subd. 9;

3. there have béen one or more releases and continues to be a
release of these hazardous substances from the facility"
within the mean1ng of Minn, Stat. 8 1158.02, subd. 15; and

4, with respect to these reieases. the Reilly Tar and Chen1ca1
Co. (hereinafter "Reilly") is a responsible person within the
meaning of Minn. Stat. § 1158.03, subd. 1(a) and subd, 1(b).

C. Having made these determinations, the MPCA formally requests that
Reilly take the response actions described in Section 1l of this
document, A timetable for beginning and completing the actions is
set out in Section 1Il. The reasons for the requested actions are
set out in Section IV, Section V describes the intention of the
MPCA to take action if Reilly fails to take the requested response
-action within the timetable set out in Section 11l1. Section V

" also describes the consequences of failure to satisfactorily
respond to this Request for Response Action. Section IV describes
the requirement to reimburse the MPCA for its costs.

D. Following issuance of this Request for Response Action, Reilly has.

— ~unti) January 4, 1985 to negotiate a Consent Order with MPCA staff.

- EXHIBIT B -
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E. If a Consent Order between Reilly and the MPCA staff is reached,
. the MPCA staff will present the draft Consent Order to the MPCA.
~ The Consent Order, if approved by the MPCA and the U.S. District
Court, will control the response actions taken at and around the
Reilly site. If no Consent Order is reached within the allotted
time period, the matter may be referred to the MPCA for a
Determination of Inadequate Response.

IT. REQUESTED RESPONSE ACTION

The MPCA has determined (1) that the following actions constitute

removal or remedial actions within the meaning of Minn, Stat. §§

1158.02 subds. 17 and 18 and (2) that these remgval or remedial actions
are reasonable and necessary to protect the public health, welfare or
the environnent. Tharefore, the MPCA hereby formally requests that
Reilly take the actions within the timetables established in Section I!I.

A. Remedial Investigation (RI)

Additional remedial investigation is necesséry to determing'the actual
extent of contamination in the drift, Platteville, and St. Peter aquifars

and in the subsurface soils south of the Reilly site.” The purpose of the Rl

is to allow design of gradient control systems in the drift, Platteville,
and, if necessary, St. Peter aquifars, and to assess the impact bf
subsurface cont2aminaticn on properties to the south of the Reilly site,
The requirements of the RI are duscribed in Exhibit A to this RFRA.

B. Feasibility Study (FS)

The results of ground water modeling work performed by the United

States Geological Survey (USGS) have shown that pumping St. Louis Park
municipal well 4 (SLP &) at 750 to 1300 gallons per minute will provide
gradiant control in the Prairie du Chien-Jordan aquifer and will

provide protection to municipal wells in St, Louis Park and Edina which

are not now contaminated, A feasibility study is required to determine

the best method for discharging ground water pumped from the gradient
control system, In addition, following the RI (A. above) for the drift, .
Platteville, and St. Peter aquifers, it is necessary to determine the .number
and confiqguration of pumping wells in each aquifer which will provide
gradient control. The requirements of the FS are described in Exhibit A
and incorporated into this RFRA.

C. Interim Remedial Measures (1RM)

.The purpose of interim remedial measures {IRM) is to provide immediate
removal of contaminants at the source and to prevent further migration

of contamination from upper contaminated aquifers to lower, otherwise.
uncontaminated aquifers via multi-aquifer wells. The IRM will consist

of reconstruction and pumping the deep well on the Reilly site (W23)

through which contanination of deep aquifers have occurred and investigation
and closure of multi-aquifer wells. . The requirements of the IRM are
described in Exhibit A and incorporated into this RFRA,
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D. Response Action Plan (RAP) and Response Action Implementation

The purpose of the RAP is to provide a detailed design of response
actions which, upon implementation, will protect the public health,
welfara, and environment from the threataned or actual release of
hazardous substinces associated with the Reilly site, and restore part
of the municipal water supply lost to contamination from the Reilly site.
The requirements of the RAP and RAP implemantation are described in
Exhibit B and incorporated into this RFRA. '

E. Routine Monitoring Program

In order to determine the effectiveness of any implemented response
actions, as w21l as to monitor the movemant of contaminants in aquifers
for which no response actions are presently designated, a program of -
long-term sampling and analysis shall Ye established. A plan for
long-tera ground water monitaring shall Sa preparad for the Reilly sita
and surrounding ar2a dy Reilly and submittad for the MPCA Director's
revies and approval. The proposed plan shall specify sampling of.
existing and addjtional wells. The plan shall specify which wells are
to be sampled, the fraquency at which the w2lls ar2 to be sampled, the.
chemical parameters wnhich shall be analyzed, sampliag and analytical
methods, and detaction Timits. Reilly shall implemant the monitoring
plan upon approval by the ¥?CA Director. Tha requirzmants.for. the
monitoring progran are descrided in Exhibit 3 and incorporated into
this RFRA. '

F. Reports

The MPCA Director shall’ be provided with prograss reports by the
tenth day of each month., The progress reoorts snall describe
activities conducted pursuant to this Regquest for Rzsponsa Action
during the preceding month and activities planned for tha n2xt month.
The progress reports shall be addressed to:

Stephen D. Riner, Project Leader
Division of Solid and Hazardous Waste
Minnesota Pollution Control Agency
1935 West County Road B-2

Roseville, Minnesota 55113

111. TIMZTABLE FOR COXPLETING THE REQUESTED RESPOMSE ACTIONS
The FPCA has determined that the following timetable is necessary and
. reasonable. The timetable references specific elemants of Exhibits A
and B to this RFRA. e
Notice of Intent ¢5 Comply January 4, 1985

Consent Order Negotiation Period o Until January 4, 1985
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Submit RI, QA/QC Plan, and
GAC System Design

Begin RI

Submit Report on RI.

Submit Gradient Control
FS Plan

Begin Gradient Control _
FS Study

Submit Report on Gradient
Control FS

Submit Plan for drift-
Platteville fand St. Peter)
Gradient Control FS

Begin drift-Platteville fand
St. Peter] Gradient Control

FS

Complete drift-Platteville [and
St. Peter) Gradient Control

FS and Submit Report

Submit Plan to Reconstruct W23

Begin reconstruction of W23
Pump W23

Submit Response Action Plan
(RAP) for Prairie du Chien-
Jordan Gradient Control

Implement Prairie du Chien-
Jordan Gradient Control

February 4, 1925

Thirty days after
Director's approval .
of plan,

180 days after
beginning work

February 4, 1985
20 days after

Director's approva)
of plan

- 120 days after

begifining work

30 days after
Director's approval
of RI report

Twenty days after
Director's approval
of plan,

90 days after baginning
work.

March 5, 1985

Fifteen days after
Director's approval
of plan,

75 days after
beginning
work on W23

45 days after MPCA
Director's approval of
Prairie du Chien-Jordan
Gradient Control Detailed
Analysis Report,

15 days after MPCA
Director's approval
of RAP,
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Submit Response.Action'Plan
for drift-Platteville gand
St. Peter] Gradient Control

Implement drift-Platteville
fand St. Peter) Gradient Control

Begin GAC System Constructibn

Beqgin Testing Completed GAC
Systen :

Begin Operating Cdmp]eted
GAC System

Begin Contingency Monitoring

45 days after MPCA
Director'’s approval of
drift-Platteville fand
St. Peter] Gradient
Control Detailed Analysis

.Report.

15 days after MPCA
Director's approval
of RAP.

30 days after MPCA
Director's approval
of design.

5 days after MPCA
Director's approval of

- completed system,

5 days after MPCA
Director's approval
of testing.

April 4, 1985.°

The MPCA Director shall be proaptly notified of any anticipated or actual
failure to comply with tho dztes or other terms of this Request for

Response Action. Such notice shall include the reasons for the noncompliance
and steps progesed for a return to compliance or alternative actions proposed
to comply with the intent of this Request for Resconse Action. The MPCA
Director may accept or modify the proposed compliance measures if the
Director deterninas that such measures are adequate and that the need for

the modification is not a result of failures within the control of the

responsible parties.

REASONS FOR THE REQUESTED ACTION

The ground water beneath and in the vicinity of the Reilly site in .
St. Louis Park is contaminated with hazardous substances. The ground
water in this area is used as a municipal drinking water supply by the

Cities of St. Louis Park, Hopkins, and Edina.

The Reilly site is a

- .source of th2 release of these hazardous substances,

MPCA and Minnesota Department of Health (MDH) staff and consultants to
the MPCA have sa2mpled ground water from numerous wells in the St. Louis
Park area. From 1978 to 1981, six municipal wells in St. Louis Park
and one in Hopkins were closed due to contamination with PAH.

The requested actions set out in Sections II and III will provide for
such additional information as is necessary to fully evaluate and allow
for selection, desian, and implementation of appropriate response
actions to prevent additional or continued releases.

B 3



V. MPCA INTERTION TO TAKE ACTION AND CONSEQUENCES OF RESPONSISLE PERSON'S
FAILURE TO TAKE REGUESTED ACTION.

A. YOU ARE HEREBY NOTIFIED that under the Minnesota Environmental
. Response and Liability Act, if responsible persons fail to take
the raquested actions in an adequate or timely fashion, the
responsible persons may be subject to the following actions:

1. the MPCA may undertake or complete the requested response

actions and seek reimbursement from responsible persons for
all-costs associated with such action; or

2, . the responsible person may be subject to an action to
conpel performance of the'requested response action or for

injunctive relief to enJozn the release or threatened
release,

In either case, responsible persons who fail to take the respanse

actiocns requested by the MPCA in a manner which is both adequate

and timely may te required to pay a civil penalty in an amount to

be detarmined by the court of up to $20,000 per day for each day :
. that the responSIble person fails to taPe reasonable and necessary -
response actions,

B. YOU ARt HEREBY FURTHER NOTIFIED that if you fail to take.the
request2d response action, tn2 MPCA intends to take one or more of
the actions spacified in A, abave.

VI. REQUIREMENT TO REIM3URSE THE MPCA

YOU ARE HEREBY FURTHER NOTIFIED that all fespansi61e persons whether or
not they cocmplate the reguested response acticn may be required to:

A. reimburse the !4?CA for all reasonable and necessary expenses it
incurs, including 211 respsonse costs, and administrative and legal
expenses in the investigaticn and/or cleanup of the facilities or
in the enforcement measures necessitated by a failure to comply with
this request; and

B. pay for any damages to thg air, water, or wildlife resulting from
the release of a hazardous substance, pollutant or contaminant,

-- 0
Cynt n1a Jepsen, Chairp rson Thomas J. Kalitowski, Director

DATE: __ J- /15— 84 . EFFECTIVE DATE: /2 =20 Y




Minnesota Pollution Control Agency
’ Exhibit A

REMEDIAL INVESTIGATION, FEASIBILITY STUDY, AND INTERIM -
REDIAL MEASURES

I. INTRODUCTION

Parts II.A., B.. and C. of the Request for Response. Action (RFRA) to which
this Exhibit is appended require Reilly to conduct a Remedial Investigation
and Feasibility Study (Ri/!-’S) and Interim Remedial Measures (IRM) ar.. and
around the Reilly site. This Exhibit sets forth the requirements for
completing the RI/FS and IRM and is appended t.o-and made an enforceable
part of the RFRA. | |

1I. PREPARATION AND REVIEW OF SUBMITTALS

Reilly shall submit to the Minnesota Pollution contrél Agency Director
(MPCA Director) #ll reports, work plans, well placement, and construction
plans, quality control pla.n’s, and other submittals required by this
Exhibit. All plans require approval of the MPCA Director before
implementation. |

_ II1. RBEDIAL INVESTIGATION

- Reilly shall design and implement a Remedial Investigation (RI) which

‘accomplishes the purposes and meets the requirements of this part. The
purposes of the RI are (1) to rdetemine the extent of contamination in the
&ift, Platteville, and St. Peter aﬁuifers;, (2) to determine the extent_of
subsurface confamination south of the Reilly site; and (3) to provide

information and data needed for the selecf.ion and implementation of
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remedial and removal actions (Response Actions) at and around the Reilly site.

~ The requirements of the RI are set forth in the tasks below.

Reilly shall 1dentify and propose met.hods in the monthly reports (submitted
pursuant to Part II. F. of the RFRA) for any necessary additional RI
activities not included in the RI work plan as approved and shall dgscribe
in the monthly repor_t.s the i:hpact of't.he additional RI activities. If any
additional RI activities will adversely affect work scheduled through the
end of the upcoaming mohth or will require significant rev.isions to the RI
work plan as approved, the MPCA project leader shall be notified
immediately of the situation followed by a writterlx.'explanation within ten
(10) days of the initial notification.
Task A Submit a Proposed Remedial Investigation Work Plan and
Quality Assurance/Quality Control Plan
Within 30 days of the effective date of the RFRA, Reilly shall submit
for MPCA Director review and apprbval, ‘modification, or rejection a
Proposed Remedial Investigation Work Plan (RI Work Plan) and a Quality
Assurance/Quality Control Plan (QA/QC Plan). At a minimm, the RI
Work Plan shall include proposed met.hodoldgies to accomplish the
following RI activities and shall also include' proposed dates and/or
time intervals for initiation and completion of the RI activities

indicated below, consistent with the timetables set forth in Part III
of the RFRA.

1. RI ¥Work Plan

a. Drift, Platteville, and.St. Peter Aquifers

The RI wqrk plan shall provide for investigation of the drift,
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Platteville, and St. Peter aquifér;s to determine the extent of
contamination from the Reilly site in these aquifers. Existing
wells and/or new monit,oring wells or piezometers shall be sampled
in order to ;:ake this determination. The water level in all wells
shall be measured and recorded. The RI Work Plan shall specify the
wells to be used for this purpose, or, if new wells are to be |

. constructed, specify the locations and design of the new wells.

b. Surficial Contamination South of the Reilly Site

The RI Work.Plan shall provide for a series of soil borings within the
area south of Lake Street, between a line connecting the end of '-
anitqr Street to Met.hodisi Hospital and a straight-line swthﬁa'rd
rx?om Taft Avenue, south to Minnehaha Creek. The locations ,
and depths of the soil borings shall be proposed in the RI Work Plan.

,

Samling and Quality Assurance/Quality Control Plan

Relilly shall submit to the MPCA Director for review and approvai,
modification, or rejection a proposed Sampling and Quality
Assurance/Quality Control (QA/QC) Plan to be utilized in
implementing the RI Work Plan. The proposed QA/QC plan shall be
consistent with the .requi'rement of the U.S. EPA Contract

- laboratory Program. The proposed Sampling and QA/QC Plan shall |
. specify the procedures for: .

a, determining parameters to be sampled;

b. field protocol, including procedures for chain of custody,
sample collection, and transportation and storage of samples;
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f.

lle

calibration in terms of accuracy, precision, and references;
the QA/QC plan shall also specify the number of times and
intervals at which analytical equipment will be calibrated;

' laboratory analytical methods, including methods for ensuring

accurate measurements of data in terms of precision,
accuracy, completeness, comparability, and lab sample storage

pmcedures;"

repbrt‘ing;

internal quality control;
audits;

preventive mintenance; .
corrective action; and

routine assessment of data precision, representativeness,
comparability, accuracy, and completeness of specilfic
measurement parameters involved.

-Reilly shall conduct all sampling and laboratory analyses required in

this exhibit in accordance with the Sampling and QA/QC Plan as approved

'by the MPéA Director.

‘Task B. Conduct Remedial Investigation

" Within 30 days of notification of the MPCA Director "s approval or

modification of the RI Work Plan and the QA/QC plan, Reilly shall

_initiate the RI. Reilly shall conduct the RI in accordance with the

methods and time schedules set forth in the RI Work Plan and QA/QC
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plan as approved or modified by the MPCA Director. '- The RI shall .be
conducted in accordance with all Federal, State, and local laws, rules,
regulations and ordinances including, but nét.limited to, Minnesota
Rules Parts 4250.2500 - 4250.3000 (1983) for the installation of any
ground water monitoring wells. |

Task C. Report Results of Bemediél Investigation

Within 180 days of initiating the RI, Reilly shall prepare and

submit to the MPCA Director a report (RI Final Report) detailing the

data and results of the RI. The RI Final Repért shall organize and

_ present all data, analytical results, boring logs, and test results.

The RI Final Report shall i.ncludé nabs showing contours of co_n'tamination
in each of the three équifers, and a discussion of the obséf;veél extent and

direction of' migration of the contaminants.
Task D. Approval of the RI Final Report

The MPCA Director shall review and approve, ﬁpdify, or reject the RI
Final Report. The MPCA Director shall notify Reilly of final approval
or modification of the RI Final Report. If the MPCA Director rejects

~ the RI Final Report, the MPCA Director shall specify the deficiencies
and reasons for the r‘ejecti'on. Reilly shall correct the deficiencies
and _resub'git the RI Final Report to the MPCA Director within thirty

(30) days of the MPCA Director's notification of rejection. The MPCA
Director shall notify Reilly at the time the RI Final Report is approved
as to whether the results of the study indicate that gradient control
is required in the St. Peter aquifer.



IV. FEASIBILITY STUDIES

" As detailed in Tasks A and B below, Reilly shall perform two feasibility studies
’(FS)z (a) an aésessment of options for disposing of water from gradient control
wells in the Prairie du Chien-Jordan aquifer; and (b) an assessment of gradient
control for controlling contamination in the drift, Platteville, and (if so
directed by the Director) St. Peter aquifers. Reilly shall conduct the
Feasidbility Studies in accordance with the National Oil and Hazardous Substance
Contingency Plan, 40 CFR Part 300. The feasibility studies shall contain
sufficient information and analysis for the MPCA Director to make the
determination of the appfopriate extent of remedy as specified in 40 CFR §
300.68 (§). The FS:specified in (b) above shall use and build upan the
information generated by the RI.

Task A. Prairie du Chien<Jordan Gradient Control Well Discl'arge
: Feasibility Study , .

1. FS Plan ,

Within 30 days of the effective dai:e of the RFRA, .Beilly shall
submit for the MPCA Director's review and appr'oval, modification,

or rejection a plan for conducting a study of the feasibility of
discharging 1000 gallons of water per minute t‘rom St. Louis Park
municipal well 4 (SLP 4). The plan shall provide that the study

be based on alternative surface water quality criteria of ten and
three micrograms per liter of total PAH, and three hundred nanograms
per liter of carcinogenic PAH as a basis for determining limitations
for a discharge to surface waters and- thus the need for treatﬁ:ent
of the discharge. The plan shall identify options for using and |
discharging water from this well which will be considered in the

study, igcluding but not limited to the following:



a. bire_ct discharge to storm sewer to lLake Calhoun

b. Discharge to Minnehaha Creek

c. Discherfge via force main to H.ississippi River

d. Treatment and use for drinking water in St. Louis Park or
a'd‘joi.ni.ng cities.

e. Use for industrial process or cooling purpcses

f. Discharge f.o-sanitary sewer

The plan shall provide for Reilly's participation in a working group
made up of representatives of the City of St. bouis Park other cities
whose mmc:.pal water supply are considered for utilization of treated
water from SLP 4, the Metropoh:an Waste ‘Control Comission, and
governmental units which have jurisdiction over surface waters

identified above.
2. Conduct FS

Within 20 days of approval of the Director of the FS plan, Reilly
shall initiate the FS.

3. Detailed Analysis Report

Within 120 days of injtiating the study, Reilly shall prepare and
subnﬁt a Detailed Analysis Report to the MPCA Director on all water
discharge/use options analyzed in the FS study. This Detailed
Analysis Report shall include the following: |

a. Detailed Description of Alternative

Reilly shall prepare and present a detailed description of

g3



a8a

each discharge/use option analyzed in the FS study. At a
minimm, this description shall include:

(1) a é_escription of the water use and/or disposal

technique;

(2) a deécriptién of the -special engineering considerations
required to implement the alternative (e.g. a further -
feasibility study, alterations to an existing water

treatment plant, alterations to an industrial process);

(3) _a&e_scription of operation, maintenance, and monitoring

requirements;

(4) a description of how the altemétive could belphased
into existing industrial operations or municipal water

. Supply systems ;'

(5) a summry of the effect of the influx of water into the

| designated receiving stream, and any limitations on the

abiliﬁy of the receiving stream to accept water at any
time of the year; '

(6) treatment, if any, required to meet both of the
alt.emativé water quality criteria for PAH specified

above.
b. Environmental Assessment

Reilly shall prepare and present in the Detailed Analysis Report

an environmental assessment for each evaluated water disposal/use
. ' ' '
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opt.i'on considered including, at a minimum, an evaluation of each
option's environmental effects, an analysis of measures to
mitigate adverse effects, physical or legal constrainﬁs, and

compliance with federal and State regulatory requirements.

-

¢. Cost Analysis

Reilly shall analyze and présent in the Detailed Analysis Report
a detailéd breakdown of the present value capital cost and
annualized capital costs of implementing each option evaluated as
well as the present value annual ope.:'ating and maintenance costs.
The costs shall be presented as both a total cost and an

equivalent annual cost.
d. Recommend Disposalfuée Option

Reilly shall recommend in the Detailed Analysis Report a
‘use/discharge option, or combination of related, compatible
options, together with a conceptual design of the recomehded
option which Reilly determines should be implemented at SLP 4.

The conceptual design shall include:

a location map of én facilities involved in the
conceptual plan; -

if any major construction is involved, a conceptual plan
view drawing of the project site showing general locations

for project actions and facilities;

L4
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conceptual layouts (plan and cross sectional views where
appropriate) for the individual facilities, other items
 to be installed, or actions to be implemented;

coriceptual design criteria and rationale;

-a description of types of equipment required, including

‘approximate capacity, size, and materials of construction;

process flow sheets, including chemical consumption estimates

and a d;e__scriﬁtion of the procéss;

a description of unique structural concepts for facilities;
a t!escription of operation and maintenance .requirements;'

a discussion of potential construction pr-obl;
right-'of-ﬁay requirements;

a description of technical requirements for environmental

mitigation measures;
additional engineering data required to proceed with design;

a discussion of permits that are required pursuant to other

environmental statutes, rules and regulations;

order-of-tagnitude implementation cost estimate and annual
O&kM cost estimates;

preliminary project schedule.



Task B.

4. Acceptance of Recommended Use/Discharge Option and

Conceptual Design
The MPCA Director will review the Detailed Analysis Report for
Gradient Control water use and discharge 'and the water use/discharge
option recaunended by Reilly and will approve, modify, or reject the

‘ recomended water use/discharge option. If the MPCA Director approves

or modifies the *reccmendgd alternative, and conceptual design, the

MPCA Director will so notify Reilly.

If the MPCA Director rejects the recommended option and cohcepwal
design, Reﬁljr shall recomend for review by the MPCA Director another
option. and conceptual design and shall develop and submit lts- proposal .
to the MPCA Director within thirty (30) days after receiving notice
that the MPCA Director has rejected the originally recommended option

and conc_eptual design.

4

D'ift; Platteville, and St. Peter Gradient Control Feasibiiity_Study

1. FS Plan

Within 30 days of approval by the MPCA Director of the Remedial
Investigation Report, Reilly shall submit to the MPCA Director for
review and appnovﬁl, modification, or rejection a plan fof a
feasibility study (f’S) of gradient control in the drift and
I?iatte_ville aquifers. In addition, if the MPCA Director has notified
Reilly that the extenf. of contaminaticn in the St. Peter aquifer
warrants gradient control, Reilly shall include the St. Peter aquifer

_in this study. The plan shail provide that the study include a

B 3
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determination of the number, locations, and pumping rates of gradient
control wells in each aqufier. In addition, the plan shall provide
that the study include a determination of ﬁhe most feasible means

of disposing’of uatér from the wells similar to the ‘study perfomed in
the Prairie du mien-Jordan aquifef, except that treatment for
drir_xking water need r_iot be considered.

2. Study

Within 20 days of approval of the MPCA Director of the plan, Reilly
shall initiate the FS. |

3. Detailed Analysis Report

Within 90 days of initiating the FS, Reilly shall prepare and
submit a Detailed Analysis Report to the MPCA Director on all
drift-Platteville {and St. Peter) gradient control alternatives
analyzed in the FS. | This Detailed Analysis Report shall inclgde
the foliowing: |

a. Detailed description of alternative.

Reilly shall prepare and present a detailed description of
each gradient control alternative analyzed in the FS. At a
hinimm, this déscripticn shall include as applicable:

(1) a description of the gradient control alternative;

(2) a description of the special engineering considerations
required to implement the alternative (e.g. a further
'teasibinty study, alterations to an industrial process) ;
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(3) a description of operation, maintenance, and monitoring

requirements;

(4) a description of how the alternative could be phased
. into existing industrial operations; '

(5) a sumary of the effect of the influx of water into the
designated receiving stream, and any limitations on the
ability of the receiving stream to accept water at any

time of the year;

(6) tréatnent, if any, required to meet both of the alternative

water quality criteria for PAH specified above. .
b. Environmental Assessment

Reilly shall prepare and present in the Detailed Analysis Report an
environmental asses;ment. for each evaluated gradient control
alternative considered including, at a inin_imm, an evaluation of each
alternative's environmental effects, an analysis of measures to
mitigate adverse effects, physical or legal ccpstraints, and
compliance with federal and State regulatory requirements.

¢. Cost Analysis

Reilly shall analyze and present in the Detailed Analysis Report a
detailed breakdown of the present value capital cost and annualized
capital cosis of implementing each alternative evaluated as wéll as
- the present value annual operating and maintenance costs. The costs

shall be presented as both a total cost and an equivalent annual cost.



-1"-

d. Becdn:_nend Gradient Control Altermative

Reilly shall recommend in the Detailed Analysis Report a gradient
control altermative, or combinatién of related, combatible
alternatives, ‘t'.oget.her with a conceptual design of the recommended
alternative which Reilly determines should be implemented in the
drift, Platteville, and, if 30 notified by the Director, the

St. Peter aquifers.

The conceptual design shall include:

. a locaiion map of all facilities involved in the conceptual

plan;

a conceptual plan view drawing of the project site(s) showing

general locations for project actions and facilities;

conceptual layouts (plan and cross sectional views where
appropriate) for the individual facilities, other items to
be installed, or actions to be implemented;

conceptual design criteria and rationale;

a-descriptio_n of t.yj:es of equipment required, including .

"aj:proxinate capacity, size, and ‘na‘terials of construction;

process flow sheets, including chemical consumption estimates

and a description of the process;

a description of unique structural concepts for facilities;

a description of operation and _mintenance requirements;
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a discussion of potential construction problems;
right-of-ay requirements;

a dgscription of technical requirements for environmental

mitigation measures;
additional engineering data required to proceed with design;

a discussion of permits that are required pursuant to other

environmental statutes, rules and regulations;

order-of magnitude implementation cost estimate and annual

0%M cost estimates;
préiiminary project schedule.

4. Acceptance of Recommended Use/std'Aarge Alternative(s) and
Conceptual Design(s)

| The MPCA Director will review the Detailed Analysis Report for drift-
Platteville (and St. Peter) Gradient Control and the drift-Platteville
(and St. Peter) gradient control alternative(s) recommended by Reilly
and will approve, modify, or reject the recommended gra_dient control
altemative(s) Ifr t.he MPCA Director approves or m&ifles the

recomended altemative, and conceptual design, the MPCA Director will
80 notify Reilly.

If the MPCA Director rejects the recommended alternative(s) and
conceptual design(s), Reilly shall recommend for review by the MPCA
Director another alternative(s) and conceptual design(s) and shall
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develop and submit its proposal to the MPCA Director within thirty (30)

‘days after receiving notice that the MPCA Director has rejected the

originally recommended alternative and conceptual design.

V. INTERIM REMEDIAL MEASUFES

Reilly shall undertake interim remedial measures (IRM) intended to remove

contaminants at the source and to prevent further migration of contaminants

between aquifers. The interim remedial measures shall include pumping of W23

and investigation and reconstruction or abandonment of mlti-aquifer wells,

'Task A. Reconstruct and Pum W23

1.

2.

3.

IRM Plan

Within 60 days from the effective date of the RFRA, Reilly shall submit
to the MPCA Director for review and approval, modification, or
rejection a plan for reconstruction and pumping of W23 (the deep

| well used as a water supply by Reilly). The IRM Plan shall propose at a

minimum removal of the existing 10 inch casing, completion of the well

with a minimm casing diameter of 6 inches, and connection of the well

to t.h_e sanitary sewer.
Conduct IRM

Within 15 days of the approval of the IRM Plan by the Director, Reilly
shall begin reconstruction of the We3. |

Pumping

Within 75 days of beginning construction, Reilly shall complete
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reconstruction of W23 and shall begin pumping and continue to
pump W23 at a rate of 50 gallons per minute.

B. Milti-aquifer Well Investigation and Heconstr'uctioh

IRM Plan

Within 60 days of the effective date of the RFRA, Reilly shall submit

"~ to the MPCA Director for review and approval, modification, or

The following wells shall be investigated:

2.

rejection an IRM Plan for investigation of the wells listed below to
determine if they allow contaminated water to flow petween aquifers in -
the well bore. The IRM Plan shall specify at a mimimum ihat the

following investigative metho;:ls be used in the investigation: stak:ic

water level measurements, water quality monitoring, spinner logging,

‘caliper logging;, and E- or gamma logging. Additional techniques, such

as down-hole TV logging may also be proposed.

s

a. W29 = Flame Industries

b. W35 — Burdick Grain Co.

€. Wi0 —-- Minnesota Rubber

d. WiS and 46 —— S & K Products
e. W9 —- Strom Block

f. W57 — Blacktop Service
g. W07 == Interior Eiew‘rator

TRM Investigation and Report

Within 240 days of approval by the MPCA Director of the IRM Plan,



Reilly shall complete investigation of the wells listed above,
and shall submit a réport to the MPCA Director for review .

and approval, mdhification, or rejet_:tion. This report shall.
summarize the results of the investigation. If the MPCA Director
rejects t.hé ;~eport, the MPCA Director shall specify the
deﬁéiéﬁcles and reasons for the rejection. Reilly shall correct
the deficiencies and resubmit the report to the MPCA Director
within thirty (30) days of the MPCA Director's notification of

rejection.
Abandonment or Reconstruction

If the MPCA Director detemines that information gathered in the
investigation required by this task indicates that any of ‘the wells
investigated displays interaquifer flow of water which exceeds
drinking water criteria (as referenced in Exhibit C) for PAH, the

MPCA Dir'ector'nay ;mtify Reilly that it msf. reconstruct or abandon the
affected well. In making this determination, the MPCA Direétor will

consider: the rate of multi-aquifer flow, the quality of water being

léked; the 1ike1y fate and impacts of any leaking‘contaminants,
considering ground water flow and use patterns in the aquifer(s) of
concern and the impact of any gradient control wells; and the cost of
sealing or abandoning the leaking wéll. If Reilly abandons an active
well, it shall provide an altemati;re vater supply which provides water
of equivalent or better quality and quantity at a cost to the owner of
the affected well no greater than that of pumping ground water from the
affected well. Upon such notification by the MPCA Director, Reilly
shall cémplete the required ;econstmction or abandonment within 90

days of the notification.



Exhibit B

RESPONSE ACTION PLAN, RESPONSE ACI' ION IMPLEMENTATION,
AND commc&:ncm

I. INTRODUCTION

Part 1I. D. and E. of the Request for Response Action (FFRA), to which this

~ Exhibit is attached, reﬁuires Reilly to prepare a Response Action'Plan (RAP) and
to implement 'Respcnse Actions (RA's) and a monitoring program at and around the
'Reilly site. A separate RAP shall be prepared and .i.mpie;uented for the
following: (a) gradient control in the Prairie du Chien-Jordan aquifer; (b)
gradient control in the drift, Platteville, and, if requi;-ed, St. Peter
aquifers; (c) drinking water 'treatment;. and (d) response action to meet any
contingency describe& herein. This E:xhibit sets forth the requireuents for”
preparing each RAP and implementing the RA's described herein, and is appended
to and mde an .fntegr'al and enforceable part of the RFRA. The development of
the RAPs and implementation of the RA's shall be based on the Remedial
Investigations and Feasibility Studies required by Exhibit A to the RFRA.

II. PREPARATION AND REVIEW OF SUBMITTALS

Reilly shall submit to the Minnesota Pollution Control Agency Director (MPCA
Director) all reports, work plans, well placement, and construction plans,
quality assurance/quality control plans, .and other submittals required by this
Exhibit. All plans require approval of the MPCA Director before implementation.

1II. RESPONSE ACTION PLANS

Reilly shall prepare proposed RAP's which accomplish the purposes and
meet the requirements of this part. Each RAP shall be submitted to the
MPCA Director for review and approvaly modification, or rejection as

specified below. The purpose of each RAP is to provide a detailed design of
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RA's which, upon implementation, will protect the public health, welfare, and

the environment from releases of hazardous substances from the Reilly site.

Task A. Gradient Control in the Prairie du Chien-Jordan Aquifer

1.

2.

Response Actién Plan

within lls days of approval by the MPCA Director of the Prairie du
Chien-Jordan Gradient Control Detailed Analysis Report specified

in Part IV of Exhibit A, Reilly shall submit to the MPCA Director for
review and approval, modification, or rejection a RAP for a gradient
control well system capable of maintaining an annual average flow
rate of 750 gallons per minute from SLP 4. The RAP shall propose “
at least four new monitoring wells in the Prairie du Chien-Jordan
aquifer. As part of the RAP, Reilly shall cooperate with the city
of St. .Louis Park in amending the city's pending application for

an NPDES permit for the discharge from SLP 4 unless the MPCA Director
has determined that a feasible usage for the water e.xists.uhich does
not require a discharge to surface waters. o

The RAP shall propose a schedule for implementation of the gradient
control well system. |

Response Action Implementation |
Within 15 days of receipt of approval or modification of the RAP by.

.the MPCA Director and issuance of all necessary permits and approvals,
| Reilly shall begin'constmctidn of the gradient control system,

including monitoring wells. The system shall be constructed in
accordance with the schedule-as contained in the RAP as approved

or mdified by the MPCA Director. Following approval of the completed
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system by the MPCA Director, Reilly shall begin pumping and continue

to punp the wells at the rate specified in the RAP as approved by the
MPCA Director.

Monitoring

All monitoring required under this task shall be conducted in
accordance with the Sampling and Quality Assurance/Quality Control

* Plan required by Task D. of this Exhibit, as approved or modified by

the MPCA Director. Beginning at the end of the next calendar quarter
following completion of the gradient control well system, Reilly shall
sample the fellowing wells at the indicated intervals:

~a. quarterly: Me'thodist Hospital, SLP 6 and 7 or 9

b. semiannually- Minikahda Golf Course, E 2 and 13, H 3 and 6,

..SLP 14 and 16 and all monitoring wells installed in conjunction

with the gradient ecntrol systen.

c. annually: SLP 5, E 3 and 15, Wi0, W119, and W70;

. In addition. wvater level measurements shall be taken quarterly in all

wells referenced in a. through c. above, w112, W32, SLP 8 and 10, and E
4 and 7. Results of monitoring shall be included in the mnthly report
submitted to the MPCA as required by Part II. F. of the RFRA.

8 The following prefixes are used in this section and elsewhere in |

this exhibit: mmnicipal wells, SLP=St. Louis Park, E=Edina,
H=Hopkins, M=Minnetonka; other wells, W and P are projeet
designations used by the United States Geological Survey.
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Task B. Gradient Control in the Drift-Platteville fand St. Peter)

1.

2.

Aquifer
rp
Within 45 days of appmiral bj the MPCA Director of the
Dritt-i’_iatt.eville fand St. Peter) Gradient Control Detailed
Analysis Report specified in Part IV of Exhibit A to the RFRA,
Reilly shal; su!'.;mit to the MPCA Dlrectof for r_ﬂeviea and approval,
mdi!'ication,' or rejection a RAP for a gradient control well systein
in the above aquifers. The system shall be desi.gned to meet the
puming rai:és and have the number of monitoring wells specified in
the Drift-Platteville ifand St. Peter] Gradient Control Detailed
Analysis Report as approved or modified by the MPCA Director. As
pért -of‘ the RAP, Reilly shall submit an application for any necessary
NPDES permits 'ror }:.he discharges unless the MPCA Director has
determined that a feasible usage for the water exists which does not
require a discharge to surface waters. In addition, the RAP shall
contain plans for treatment of discharged water if required to meet
applicable discharge criteria, a schedule f‘or implementation of the

gradient control well system, and a monitoring plan for the first year
of operation.

Response Action Implementation

Within 15 days of receiving épprdval of the plan by the MPCA Director

and all necessary permits and approvals, Reilly shall begin
construction of the gradient control system, including monitoring
wells. The system shall be constructed in accordance with the
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schedule as contained in the RAP approved or modified by the MPCA
Director. Following approval of the completed system by the HPCA
Director, Reilly shall begin pumping and continue to pump the wells
at the raté specified in the plan as approved by the M?CA Director.

Monitoring

Al mnitobi.ng required under this task shall be conducted in

accordance with- the Sampling'_and Quality Assurance/Quality Control
Plan required by Task D. of this Eb:hibit, and with monitoring plans
required by this part as approved or modified by the MPCA Director.
By 270 days after the drift-Platteville, fand St. Peter) gradient
con;rol system is completed, Reilly shall submit to the MPCA Director

for review and approval,' mdification, or rejection a monitoring plan

~ for assessing the performance of the drift-Platteville fand St. Peter)

gradient control system. -‘Ih_e plan shall provide that a minimum of

 twenty new or existing wells in each aquifer be sampled for phenolics

and PAH; of these twenty wells, five shall be located at least one and
one-half miles from the éite. The plan shall also provide for
installation of additional wells located further downgradient of the
site if monitoring wells initialy found outside the zone of
contamination are found in a subsequent sampling to be contaminated.
These wells must be installed and ready to sampie by the next sampling
event after this level of conta:ﬁination is found. Beginning one year

" after the gradient control system is completed, Reilly shall sample in

‘accordance with this plan as approved or modified by the MPCA Director.

Results of monitoring shall be included in the monthly report submitted
to the MPCA as required by Part II. F. of the RFRA.



Task C.

1.
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Drinking Water Treatment at SLP 15/10

- Response Action Plan

Within U5 days of the efféctive date of the RFRA, Reilly shall submit

to the -MPCA Director for approval, mdification, or rejection a plan,
1nc1uding a schedule for completion of each stage of construction of the
treatment system, for granular activated carbon (GAC) treatment of water
from St. Louis Park mmnicipal wells 15 and 10. The plans shall specify a-
GAC treatment pla.nt with all r'élated piping and appurtenances, and a
building to___house the treatment plant, in -accordance_ with the following

criteé ia:

o primary feed from SLP 15, with SLP 10'as an alternative feed;

0 system t_:apabie of treating up to 1000 gailons of water per minute

o GAC system capable of removing PAH to below 2.8 nanograms per
liter (ng/1) initially, and to below drinking water criteria as
defined in Exhibit C to this RFRA for a period of at least two
years without carbon change; .

0 building to be architecturally compatible with existing well

- structures at site and sized to house additional carbon colums if
necessary to achieve above carbon change interval;

o system to include minicolums to be used to predict PAH

breakthrough and to test the effectiveness of carbon from
different suppliers;

Response Action Implementation

Within 30 days of approval by the MPCA Director of the GAC system
design, Reilly shall initiaf.e construction of the GAC system. The | '
system shall be cogstmcted' in accordance with the schedule contained
in the RAP as approved or modified by the MPCA Director.
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Completion and System Operation

Within 5 days of approval of the completed ‘GAC system by the MPCA
Director, Reilly shall immediately commence testing of the system for a
two week period with treated water from the system discharged to the
sanitary sewer. During this testing ﬁe_riod, untreated water and
treated water shall be monitored in accordance with 4. below. Within
10 days of éompl’eting the test period, Reilly shall submit to the MPCA
Director a- report on the performance of the GAC tre;tment systenm durihg
the period of testing. This report shall include analytical results,
flow rates, _.pressube readings, observations of the operator, and other
information as necessary for a thorough evaluation of the mrfo@ce

of the system. The MPCA Director will review this report and will

either approve use of the GAC system or specify a further period of

testing, a modification of the system, or other action as appropriate.
Within 5 days of approval by the MPCA Director of the testing of the ‘
GAC system, Reilly shall connect the GAC system to the municipal water

. distribution system and commence operation.\ Reilly shall operate the

GAC system at SLP 15 and SLP 10 until all samples taken at the wellhead
for each of the previous- five consecutive years are below all drinking
water criteria for PAH and below the advisory level for each of the
previoﬁs three consecutive years. At least two of these samples, or
two additional samples, take:_i at least one year apart, .mst be
monitored for the extended 1ist of PAH in part V. of Exhibit C of this
RE'RA. A sample which yields résults above any drinking v.at.ex" criterion
or advisory level may be excluded from the detemination above if a-
duplicate sample or all addit:.ional_sanples taken not more than three

L 3
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weeks aﬁ:er the sample in question is taken yield results below any

drinking water criterion or advisory level, respectively.

Monitoring ;

A1l mnitéi"ing-~ required under this Task shall be conducted in

accordance with the sarpling and Quality Assurance/Quality Control Plan

required by Task D. of this Exhibit, as approved or modified by the
MPCA Director. |

a. Treated water from the GAC system shall be monitored as

follows:

(1)

(2)

During the testing period prior to hookup, Reilly shall

monitor six times.

During the first month following approval of the system and

connectiaon to the mmnicipal drinking water distribution

system, Reilly shall monitor twice weekly. Following review
of the analytical results, the MPCA Director may determine
that the system i{s operating properly, and authorize Reilly to
assume the routine monitoring frequency deseribed in a.(3) .
below; or, if the determination is made that the résults do
not i.ndicate' proper operation of the systén, may require
Reilly to continue twice weekly monitoring for a period of
time not to exceed two months or to remove thé GAC system from

-.the mmicipal distribution system and conduct further testing

of the system, mdification of the system, or other action as

in 3. above. .-
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(5)

(6)
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Routine t;mitoring shall be monthly until the carbon has been
replaced twice. If advisory level or replacement level -
results are obtéined during the first year of operation of the
systen, Reilly shall immediately notify the MPCA Director and
shall -‘cmduc_t such additionalsmonitoring, testing,

modification of the system, or other action as my be required

by the MPCA Director.

Routine monitoring after two carbon changes shall be

quarterly, unless the MPCA Director determines that the

- observed service life of the carbon is too short to permit

this frequency, in which case the MPCA Diréctor will notify

Reilly of the requir-ed'npnit.or_'ing frequency.

Ir any‘ ‘monthly or quarterly sample exceeds the advisory levei;
another sla.mple shall be taken lmédiately and analyzed. If
this second sample yields comparable results, the frequency of
analysis shall increase to semimonthly until three consecutive
results below the advisory level are obtained. '.

If the Eesult of monitoring any sample is found to exceed the
replacement level, another sanplé shall be taken imed'iately.
If the an'alyti'cal result of the second sample exceeds the
advisory level but is less. than the rej:lacement level, Reilly
shall monitor as specified in a.(5) above. If the analytical
result of the second sample é_xceed; the replacement level, the

system shall be shut down and the carbon replaced with fre;h

. cm'bm.' Following ;'epiacement of carbon, treated water shall
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be monitored weekiy for one month, and in accordance with the

monitoring requirements of a.(3) and (4) above thereafter.

b. Ihtrea_ted vater from SLP 10-or 15 shall be monitored at the well
head at the same time treated water t\;‘cm the GAC system is
monitored at the following intervals:

(1) During the testing period prior to hookup, untreated water
shall be monitored each time treated water is monitored.

(2) During the first month after connection to distribution
system, untreated water shal_l be mnitored" ue_ekly.

(3) After the MPCA Director has approved routine mnitox?ing of
treated swater, during the first two carbon f£ills in the GAC
system, routine monitoring of untreated water shall be semi

annually.

(4) After two carbon changes in the GAC system, untrea}.ed water
shall be monitored annually.

(5) If the treatment system is located downstream of the sand
filter, water shall also be monitored at the point of entry to
the treatment system at the same intervals and at the same

time as samples of untreatedwat.ef are taken in accordance with
b.(1) and b.(2) above.

c. When minicolums are used to predict breakthrough of the carbon in
use in the trea_tment syst_.em or for testing carbons from sﬁppliers
other than the supplier of the carbon in use in the treatment system,
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Reilly shall monitor minicolums monthly until breakthrough of PAH
occurs. (Carbon shall then be replaced in the minicolums and again
monitored monthly until bfeakthr_ough occurs.

d. At least one sample of treated water from the GAC system per year
shall be uﬁnitored for the extended 1ist of PAH in part V. of
Exhibit C. of this RFRA, using gas chromatography/mass spectroscopy
| (GC/MS). During this extended analysis,- any compounds, other than
those routinely analyzed for, which are detected shall be
identified and quantified if possible using a mass spectral library
which contains extensive spectra of PAH compcnmds such as the NBS

mass spectral library.
Excessive CQarbon Consumption

Ir, durihg the first five years of operation of the GAC systém, it is

necessary to replace carbon due to PAH breakthrough more often than |
once in any two year span, the MPCA Director will notify Reilly that it
must provide additional filtration at the GAC system. Within 90 days

. of receiving such notification, Reilly shall submit to the MPCA
Director for review and approval, modification, or rejection a plan for"

installation of additional carbon filtration. Within 90 days following
approval of the plan.'by the MPCA Director, Reilly shall complete
1ns£al_].ation of the additional carbon filtration in accordance with the
plan as apﬁmved or modified by thg MPCA D;recbor. |

Sampling and Quality Assurance/Quality Control Plan

Within 30 days of the effective date of the RFRA, Reilly shall submit to

the MPCA Director for review and approval, mdit‘ication, or rejection a
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proposed Sampling and Quality Assurance/Quality Control (QA/QC) Plan to be
utilized during implementation of the RA's, during long term monitoring of
the effectivehéss of the i.dplemé.nted RA's, and during other monitoring
reqﬁired by this exhibit. The proposed QA/QC plin shall be consistent with
the requirement of ;.he u.S. EPA Contract laboratory Program. The proposed
Sampling and QA/QC Plan shall specify the procedures for: |

1) determining parameters to be sampled;

2) field protocol, including procedures for chain of custody,
sample collectibn, and transportation and storage of samples;

3) - calibration in terms of accuracy, precision, and references;
the QA/QC plan shall also specify the number of times and
intervals at which analytical equipment will be calibrated;-

4) laberatory analytical methods, including mthbds for ensuring
accurate measurements of data in terms of precision, accuracy,

completeness, comparability, and lab sample storage prjoceduxfes;
- 5) reporting;
6) internal quality control;
. T) audits;
8)' preventive mintenance;
9) corrective action; and
10) routine assessment of da-ta precisidn, representativeness, comparaﬁi.lity,

accuracy, and éoupleteness of specific measurement parameters involved.
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Reilly shall conduct all sampling and laboratory analyses required in
"this Exhibit in accordance with the Sampling and QA/QC Plan as approved
by the MPCA ﬁirector.

Task E. Monitoring for Contingency

All monitoring required under this task shall be conducted in accordance
with the sampling aud Quality Assurance/Quality Control Plan required by
Task D. of this Exhibit, as approved or modified by the MPCA Director.

In addition to monitoring conducted in ccupliancé ‘with other tasks contained
in this Exhibit, Reilly shall sample and measure water levels in the
following wells, beginning 90 days after the effective date of the RFRA, at -
the {ndicated intervals:

annually: SLP 11, 12, 13, 16, and W105
 annually: W38 (vater lével only) .
semfannually: SLP 3, W14, W33, W24, W133, W129, Wi22, P116
Task F. Contingent Acticns

If any of the following occurs, the MPCA Director will notify Réilly

that it must undertake the indicated contingent action. Upen such
notification by the MPCA Direct.or.. Reilly shall within 90 days submit

to the MPCA Director for review arid approval, modification, or rejection a
plan and schedule for implementing the indicated contingent action,
including plans for necessary ﬁatgr treatment and new wells. l-‘ollbwing )
approval or m_dif'icat.im of the pilan by the MPCA Direct.or.‘ Reilly shall .
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implement the plan in accordance with the schedule as approved or modified

by the MPCA Director.

1.

Drinking Witer Treatment. If an active Prairie du Chien-Jordan,
Mt. Simon-Hinckley, or St. Peter mnicipal drinking water well

- (except SLP 10/15) is found to exceed drinking water criteria for PAH

specified in Exhibit C to the RFRA, Reilly shall undertake a sampling
program as directed by the MPCA Director. If this monitoring indicates
that the well is contaminated, Reilly shall submit plans for treatment |

of the water or for providing an alternative water supply. In

-addition, ‘if the plan submitted by Reilly leaves the well out of

service, Réilly shall assess the effect on contaminant movement ui"t.hin
the aquifer of leaving the well ocut of service and submit a plan for |
dealing with this altered contaminant migration.

Ineffectiveness of gradient control well systems. If monitoring
of any gradient control well system indicates that additional
gradient control wells are necessary to contain the spreéd of

contaminants, Reilly shall submit a plan for additional wells,

~

NPDES permit limitations for PAH or phenolics are exceeded. In the
event monitoring of discharge from Methodist Hospital, the Methodist
Hospital-Control Data Well or from any gradient control well which is

- discharged to surface water indicates that the concentration of PAH or

phenolics exceeds limitations in the applicable NPDES permit (if any
are specified), Reilly shall undertake a mdnit.orir;g program 'as direetgd
by the MPCA Director. If this progr;a:q indicates that the well will.

~ likely continue to exceed applicable NPDES permit limitations, Reilly

shall submit a plan for treatment of the discharge.
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EXHIBIT C

Introduction

The Request for Response Action (RFRA), to which this Exhibit is :
attached, requires Reilly to conduct response actions at and around the
Reilly site. This exhibit contains definitions of terms used in this
RFRA and/or exhibits attached thereto, and lists of PAH compounds
required to be analyzed pursuant to the Response Action Plans contained
in Exhibit B of this RFRA.

Definitions

In drinking water which has been treated to remove PAH or in water from
an active drinking water well which is monitored in order to determine
the need to provide treatxnent, drinking water criteria and advisory level
are defined as follows:

Sum of con- Sum of con- Sum of con-

centrations centrations centrations of

of carcinogenic = of other PAH benzo(a)pyrene

PAH listed in listed in and debenz(ah)* -

III.A. below. III.B. below. anthracene.
Drinking
Water .
Criteria 28 ng/1 280 ng/1 5.6 ng/1
Adviso _ '
Level 15 ng/1 175 ng/l 3.0 ng/1 or lowest

- ’ ' quantifiable :

concentration for
analytical method
used, (but less
than 5.6 ng/1)
whichever is
greater.

List of PAH to be Used for Compliance Honitdring as Required by this RFRA
A. Carcinogens: ’

benz(a)anthracene
dibenz(ah)anthracene
benzo(b) fluoranthene
benzo(a)pyrene

. quinoline ®
indeno(1,2,3,cd)pyrene
chrysene
benzo(ghi)perylene
benzo( j) fluoranthene

® jhen quinoline is the only carcinogen detected in a given sample
analysis, it shall be regulated and limited as "other PAH."
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B. Other PAH:

indene
2,3-dihydroindene
naphthalene
i{-methylnaphthalene
2-pethylnaphthalene
biphenyl :
acenaphthylene
acenaphthene
fluorene
phenanthrene
anthracene
fluoranthene
pyrene
benzo(k) fluoranthene
benzo(e)pyrene
perylene

~ acridine
carbazole ..
2,3=benzofuran
dibenzofuran
benzo(b)thiophene
dibenzothiophene

Other Carcinogenic PAH

The following PAH are known to be carcinogenic, and shall be included
in the calculation of total carcinogenic PAH if they are detected in
any measurement required by this RFRA:

dibenz(ae)pyrene

. dibenz(ah)pyrene

dibenz(ai)pyrene
7,12-demethylbenz(a)anthracene
dibenz(ac)anthracene -
3-methylcholanthrene
benzo(c)phenanthrene

Non-regulated Compounds

~ The foilowing PAH compounds have not been detected in significant amounts

during sampling at the site, and need not be routinely measured nor
included in the calculation of total PAH. However, whenever extended
analysis of a sample is conducted in order to scan for compounds not
routinely sampled, the following compounds shall be measured and
reported, although they need not be included in the measurement of total
PAH in a compliance monitoring measurement:

4,5,9,10-tetrahydropyrene
triphenylene

methylbenzofuran .
phenanthridine

isoquinoline



STATE OF MINNESOTA

OFFICE OF THE ATTORNEY GKNBI'Q.\I.- - ADDRESS REPLY TO:
‘ L - :;Toa:fsov GENERAL'S OFFICE
. . bt o0 LLUTION CONTROL DIVISION
HUBERT H. HUMPHREY, Il ST. PAUL 53155 1935 WEST COUNTY ROAD B2
ATTORNEY GENERAL . _ ' ROSEVILLE. MN 55113
. December 18, 1984 TELEPHONE: (612) 296-7342

. Edward J. Schwartzbauer.
* Dorsey & Whitney
2200 First Bank Place East
Minneapolis, MN 55402

Re: MPCA Board Action Regarding Rexlly Tar & Chemical
Corporation

~Dear Mr. Schwartzbauer:

As you know, the Minnesota Pollution Control Agency (MPCA).
issued at its meeting today the Request for Response Action
(RFRA) against Reilly which had been recommended by the MPCA
staff. This.letter responds to your requests on the phone last
Wednesday and yesterday for confirmation of the date which the
State would consider the trigger for seeking the imposition of
civil penalties against Reilly under the Minnesota Environmental
Response and Liability Act (MERLA).

I understand that Dale Wikre, Division Director for Solid and
Hazardous Waste, orally informed Carl Lesher, Reilly
Vice-President, that the trigger date for the imposition of civil
penalties usually is either the date of issuance of a
Determination of Inadequate Response by the MPCA Board or, if no
such determination is made, the date on which a responsible
person first fails to take a response action requested by the
MPCA in the RFRA. 1In addition, Mr. Wikre told Mr. Lesher that,
unless Reilly has stated that it is unwilling to take response
actions as requested or to negotiate a Consent Order with the
State, the failure to enter into a Consent Order by the January
4, 1985, date set forth in part III of the RFRA would not
trigger the MERLA penalties. I confirmed this information in my
conversations with you yesterday and with Becky Comstock last -
Friday.

"In the RFRA which the MPCA Board issued to Reilly, the first
. date for response (other than a statement of willingness to
. negotiate or "Notice of Intent to Comply") is February 4, 1985.
Assuming that Reilly does not simply state that it is unwzllxng
to comply with the RFRA, the earliest date we could envision
seeking as the trigger date for the imposition of civil penalties
against Reilly would be February 4, 1985. Of course, it is our
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hope that Reilly, the State, and the other plaintiffs can agree
on the terms of an overall Consent Order in the next few weeks.
Meanwhile, we intend to seek leave from the Court to amend our

complaint to add a count under MERLA for response costs and
natural resource damages.

Very truly yours,

STEPHE SHAKMAN

Special Assistant
Attorney General

SS:mah

cc: Thomas Kalxtowskx
Dale Wikre ,
Eldon G. Kaul .





